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With the spotlight on the 
new Arizona immigration 
law that was enacted re-

cently, immigration law and reform 
has never been so intensely debated. 
This is especially true in Texas. To 
discuss this issue as well as other 
timely immigration topics, Texas 
Lawyer’s business department has 
invited three top immigration law-
yers to help us understand this issue 
as well as where things are headed 
in regards to various immigration 
laws. The following discussion has 
been edited for length and style. 

the largest outbound/global immigration 
sections. Many of the big companies that 
we represent not only hire and transfer 
foreign nationals to the United States, but 
also send U. S. citizens and expatriates all 
over the world. So we have lawyers that 
specialize in the immigration laws of all of 
the major receiving countries of the world. 
And then we have one of the growth indus-
tries in our practice today, I-9 employment 
verification. And since ‘86 that’s become 
a focal point of enforcement. So, we not 
only do a lot of major affirmative audits, 
some of the largest I think that have ever 
been undertaken in the United States, but 
we represent companies that have been 
subject to investigations. In terms of my 
background, I’m proud to say I’m a gradu-
ate of UT undergrad and law school. I was 
the first national president of the Ameri-
can Immigration Lawyers Association out-
side of the New York area. And I’ve been 
active on the policy side of and testified 
before the Senate and the House on immi-
gration policy issues. I served as President 
Bush’s principal policy advisor in both the 
2000 and 2004 campaign on immigra-
tion policy. I did such things as prepare 
the talking points for the debates and also 
served as an immigration policy advisor 
for President Obama in the 2008 cam-
paign. And the final point is, since Mike, 
you brought up immigration reform, I 
serve as chairman of the Immigration Task 
Force of the Greater Houston Partnership 
and its 501(c)(3), Americans for Immigra-
tion Reform. So each day I work on this 
topic of how to bring about comprehen-
sive immigration reform.
JERRY REDMOND, senior associ-
ate, Conner & Winters, LLP, Hous-
ton:  Good morning. I am an attorney 
with Conner & Winters, a regional law 
firm based out of Oklahoma with offices 
in various locations, including Texas. My 
practice consists primarily of labor and 
employment law and immigration. I assist 
corporations and individuals in obtaining 
various types of visas, including employ-
ment, family based, investor, intercom-
pany transfer and visas for expatriate 
employees who may require visas to work 
in various countries where U.S. employers 
maintain operations. As Mr. Foster stated, 
the hot topic in immigration law currently 
is I-9, E-Verify and H-1B compliance. 

As a result, I assist and counsel compa-
nies regarding, I-9, E-Verify, H-1B and 
L-1 intercompany transfer compliance, 
including implementing compliance and 
audit programs, and auditing companies’ 
employment authorization programs, 
including their I-9, H-1B and E-Verify 
documentation The current administra-
tion has made it clear where it is headed 
with respect to ensuring that employers 
are not employing unauthorized individu-
als, and as part of my practice, I make sure 
the employers that I represent are aware of 
the issues and the penalties, both civil and 
criminal, they may face if they fail to prop-
erly follow U.S. and state immigration 
laws and regulations, which may require 
that certain types of employment verifica-
tion processes be implemented. In addi-
tion to assisting companies with all their 
immigration related needs, I also defend 
individuals in deportation proceedings 
and assist individuals with obtaining vari-
ous types of visas ranging from employ-
ment to family based visas.
GEORGE R. WILLY, founder and prin-
cipal, George R. Willy, P.C., Houston: 
My firm has been around for at least 25 
years. We cover the whole waterfront on 
immigration and because of the nature of 
our firm’s clients we’ve been able to tackle 
all kinds of cases from large to small, 
simple to complex, and everything in 
between. We pretty much do everything. 
But recently, because the immigration 
service has become a little inflexible, we 
have spent a lot more time going to Fed-
eral court to obtain mandamuses and such 
other relief that may be available to us 
in Federal court. And I think we’ve been 
pretty successful in doing that because 
we’re willing to push the limits on those 
reliefs that we can obtain. The other thing 
that’s unique about my firm is that we have 
former immigration officials and consular 
officers who serve as advisors to the firm, 
so that sometimes when we are stuck with 
a bureaucracy, we have people that have 
been there to help us navigate those tricky 
waters. Our small, maneuverable size — 
about five attorneys, also allows us to keep 
the costs down while providing personal 
service. And recently what we have done 
is we have opened an office in India so 
that we can outsource some of the routine 
type of work. And that’s the posture we 
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MIKE ANDROVETT, moderator, 
attorney, and owner of Androvett Legal 
Media & Marketing, Dallas: … Panel 
members, over the last couple of weeks, as 
I’ve described to folks that this immigration 
roundtable was upcoming, the almost uni-
versal sentiment was, “Well, you’ve certainly 
picked a good time for it.” So I’m excited to 
hear not only your opinions about the law 
but also some of the political and social forces 
that are coursing through Arizona,Texas and 
the United States. So without further ado, 
members of the panel would you introduce 
yourself and talk a little bit about the nature 
of your work, and what that work looks like 
on a daily or weekly basis.
CHARLES C. FOSTER, co-chairman, 
Foster Quan, LLP, Houston: Thank you, 
Mike. I’m pleased to be on the panel. 
And as you say, it’s very timely. I have 
practiced immigration law for more than 
three decades. We have one of the larg-
est immigration law firms in the world, 
either the second or third. And we call 
ourselves the comprehensive immigra-
tion law firm, in that, we do all aspects of 
immigration law. And we’re big enough 
with 56 immigration attorneys for them 
to have one or more subspecializations. So 
we do all of the regular legal immigration 
law work, representing large multinational 
companies to start-up companies, qualify-
ing their foreign personnel for appropri-
ate U. S. work visa status and permanent 
residency, but we also do a lot of work in 
Federal court litigation in particular, writs 
of mandamus, appeals and TRO’s as well 
as defending people in proceedings in 
Immigration Court. We also have one of 
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through the banking industry. So I think 
it is bad policy. I doubt if it will ever go 
into effect. There’s been one positive side 
of that, and that is it spurred the logical 
conclusion that we should not have 50 
states and many municipalities coming up 
with their own immigration laws. This is a 
Federal problem. And the real question is 
why hasn’t Congress enacted comprehen-
sive immigration reform at a Federal level? 
That’s where the action should be and to 
the extent the Arizona debate helps spurs 
Congressional action at a Federal level, 
maybe it will serve some good purpose.
ANDROVETT: George, Jerry, isn’t that one 
of the underpinnings of this? I know we’ve 
heard it in Farmers Branch, Texas; we’ve 
seen it in Arizona, local officials expressing 
frustration that: Hey, we’re trying to achieve 
the solution because the Federal Government 
won’t.
WILLY: Yes. I think the Federal Govern-
ment has failed in successfully making 
efforts to reform immigration. There-
fore, the local governments, the state, the 
Farmers Branch in Fort Worth, have tried 
to do what they think is the right thing, 
but unfortunately that’s caused a lot of 
trouble. And I think the Arizona law is 
going to cause even more trouble because 
it’s statewide — already a number of Ari-
zona city governments are starting to talk 
about how it negatively affects their abil-
ity to enforce law in their jurisdictions. 
The law just doesn’t take into account the 
practical ramifications as it filters down 

to the front line enforcers. It’s a knee-jerk 
reaction born out of frustration, but it’s 
not their purview. I serve on the National 
Advisory Council of the Asian Ameri-
can Justice Center, and we are filing an 
amicus brief, along with some of the law-
suits that have been filed, basically chal-
lenging the legality of this attempt here. 
But ultimately, I think this Arizona state 
effort is going to fail, because I don’t think 
it’s going to pass constitutional muster. It 
clearly is in the domain of Federal law, and 
I don’t think the states can usurp it. There 
are some arguments being made that the 
10th amendment somehow allows them 
some of these powers, but I don’t think it 
does. Moreover, the real root of the immi-
gration problem is two-pronged. On the 
one hand you have enforcement issues, 
but on the other you have businesses that 
have a real need for workers, specialized 
workers, and can’t get them. It has to be 
an equally two-pronged solution. This is 
not that solution. For my part, yes, we’re 
going to make noise and do what we can 
do and then attempt to block this in every 
point that we can.
REDMOND: I agree, the Federal Gov-
ernment has not done enough with 
respect to this particular issue. However, 
as we all are aware, the Federal Govern-
ment has various laws in effect, which are 
designed to determine the employment 
verification of an individual and whether 
the individual is at least authorized to 
work in the United States. Unfortunately, 

are at this point and looking forward to 
answering some questions of yours down 
the road.
ANDROVETT: Gentlemen, before we get 
into a discussion about topics like compli-
ance with the various I-9 provisions, the 
various audits that are out there, attracting 
and retaining foreign workers and helping 
workers in this country gain employment 
properly in other countries, I feel like we 
would somehow be missing the boat if we 
didn’t start by talking about some of the 
forces that either indirectly or directly impact 
this conversation. So if I might, I’d like to 
start with the Arizona immigration law that 
was signed by the governor of Arizona last 
week or two weeks ago. It seems to be one of 
the broadest and most strict attempts to iden-
tify and prosecute illegal immigrants. There’s 
been a lot of publicity about the reasonable 
suspicion provisions that authorize police to 
stop and arrest illegal immigrants. But if 
you read that statute, there are a lot of other 
provisions that may be equally notewor-
thy as I expect this law is challenged in the 
courts. The New York Times says that this 
is designed to control, prosecute and deport 
illegal immigrants. Will it work?
FOSTER: It may have some impact if it 
ever goes into effect. I would imagine the 
employers, all the business organizations 
in Arizona, believe that it will work in a 
negative sense, that they will lose large 
numbers of employees that are necessary 
for their industries, that there’s going to 
be a net outflow of workers. We can look 
at it from two different points of view: Is 
it constitutional? And I think we all agree 
that it will be challenged constitutionally 
on the grounds of vagueness and Federal 
preemption. I think it’s really a sideshow 
that has sparked a very good, healthy 
debate. But from a policy point of view, it’s 
a disaster. The Greater Houston Partner-
ship did a study here in Texas and we have 
about 2 million undocumented work-
ers. And if you enacted it here and if you 
can magically remove 2 million workers 
from the state of Texas or 250,000 work-
ers from the Houston area, that would be 
an economic disaster and it would make 
our current economic recession look like 
a small blip. You would have huge indus-
tries that would go out of business: Con-
struction industries, hospitality industries, 
agriculture. It would have a rippling effect 
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I do not believe there is one particular 
solution to the U.S.’s immigration related 
problems. Arizona’s solution is obviously 
a little broader than what is necessary 
and raises several issues regarding the 
constitutionality of the Act. I think the 
Federal Government needs to take some 
action, and employers and business own-
ers have requested that action be taken. I 
think that is why states such as Arizona, 
who already had a previous E-Verify law 
in eff ect prior to this recent enactment of 
the new law, and other states, such as Mis-
sissippi and South Carolina, have enacted 
diff erent types of immigration compliance 
laws in an attempt to solve the problem 
with respect to employment authoriza-
tion verifi cations. I am not sure that the 
Federal Government can do anything, 
short of profi ling individuals, to deter-
mine whether Joe Blow who is operating 
a vehicle is actually legally authorized to 
be in the U.S., without facing a challenge 
to the constitutionality of any such law. I 
believe this is the most damaging portion 
of the Arizona Act, in that it creates the 
assumption that people of various ethnic 
races may or may not be authorized to 
be in the United States. In my opinion, 
not even the Federal Government has the 
power to institute such an act without 
the constitutionality of such a law being 
challenged.
ANDROVETT: One last question about 
the Arizona law: In all the news coverage 
there is a lot of detail focused on what law 
enforcement authorities can do under this 
provision. What you don’t see as often is cover-
age about language. Th roughout the various 
subsections of that statute is this language: 
“Th at authorities may not consider race, 
color, or national origin in implementing 
this subsection, except to the extent permitted 
by the U.S. and Arizona Constitution.” And 
then later in the same bill there is language 
that: “Th ere is not a presumption not to be 
an alien, an illegal immigrant, if they carry 
a valid Arizona driver’s license, a valid state 
nonoperating license, tribal enrollment card, 
valid state or government ID.” So in light 
of that language, why is this law not okay 
constitutionally?
FOSTER: I think they put that in there 
obviously trying to save the statute. 
Recently the sheriff  of Pima County asked, 
as a practical matter, what is the reasonable 

standard for determining someone appears 
to be out of status. And so it has to be 
based upon appearance, upon race, upon 
level of your income and whether you 
look prosperous or not. Th e other thing 
that’s not been recognized is Arizona has 
eff ectively criminalized what the Federal 
Government has treated as a civil off ense. 
As my colleagues know, very rarely would 
someone in an undocumented status be 
prosecuted criminally. And so the big 
city police chiefs, the sheriff s, except for 
one notable sheriff  in Arizona, really do 
not want that additional responsibility. If 
they arrest someone for a criminal viola-
tion that they determine to be in undocu-
mented status, they are already turning 
them over to Immigration. Now, if being 
in undocumented status is a criminal 
off ense under Arizona law, they will have 
to detain them and prosecute them under 
Arizona law, a much bigger burden that 
they do not want.
WILLY: Th e provision that you just read 
was the amended version of the bill. Th e 
original bill that was signed by the gover-
nor did not have that language. It’s a week 
later after all the shocked reactions that 
they came up with some of this foolish-
ness that could skirt around the constitu-
tional issues. And then the Governor re-
signed that bill. Obviously, there are grave 
problems. I really don’t think anyone is 
looking at this legislation as if it’s going 
to get passed or enforced, but just the fact 
that it rose to this point, it is a problem on 
a number of levels and for a variety of con-
stituents. Yesterday there was some news 
coverage of the religious leaders across 
the country rising against this bill almost 
uniformly — the evangelicals, as well as 
the Catholic and the Episcopalians — all 
of whom were saying that this law should 
not be allowed to be enforced. So I think 
there’s a ground swell of reaction to this. 
And the question at this point is will the 
Federal Government do something and 
when. And I see President Obama begin-
ning to address the issue. He spoke yester-
day after the Bishop of Los Angeles spoke. 
So I believe that there’s going to be some 
movement, but let’s hope it’s in the right 
direction.
ANDROVETT: Th e President suggested 
that Congress should move within the next 
six months, which politically would be pretty 
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thought everyone was going to be verified. 
No one would work illegally. But as the 
economy grew, there was no mechanism by 
which people could come in legally. Most 
Americans don’t get that. When people say 
“Go back and get in line,” there is no effec-
tive legal option by which people can come 
in legally and do low-skilled work. So we 
need a viable temporary workers’ program 
so that we maintain circular immigration 
so people can work, go home, and main-
tain their family relations. Finally, you have 
the big, difficult issue is how do we address 
the 12 million? We have states like Arizona 
trying to criminalize that on the erroneous 
assumption that somehow 12 million people 
are going to walk back to Mexico or Central 
America. It will never happen. We’re not 
going to remove 12 million people. If we 
could, it would be a disaster. So what’s con-
tained in comprehensive reform would be a 
provision by which undocumented workers 
would be required to register, in exchange 
for which they do not get citizenship, they 
do not get a leg up for the legal residency. 
They get an interim, temporary status that 
can be extended only by paying back taxes, 
paying a penalty because you violated the 
law, and to satisfy other political demands, 
registration, proof of English capability or 
registration in an English language class, 
probably also registration in a civics class 
and extending the temporary status only 
by proof of compliance. Those elements 
are well-known. The real problem isn’t how 
to fix this. And more border security is not 
the only answer. Each administration since 

Ford has more than doubled the border 
patrols. We actually are not fencing people 
out; we’re fencing them in. And so the real 
problem is not what needs to be done legisla-
tively, it’s getting the political will to do that. 
If we don’t pass comprehensive immigration 
reform, we’re going to have other states and 
municipalities all trying to fumble around 
and deal with this issue.
WILLY: I was on a briefing by Louis Guti-
errez, the congressman from Chicago. 
He introduced a bill on December 13th, 
2009, which was supposed to be the blue-
print of where we were going to go. It’s a 
very generous bill, obviously in all what’s 
there, but there were some things in that 
bill I think that would be interesting for us 
to look at. Charles just kind of ran down 
a list of those. But I think in general what 
came out of that bill and the thinking 
there was, number one, of course we have 
to stop illegal immigration. That’s a given. 
We have to stop that. We’re going to have 
to have strict borders. We cannot have 
the porous borders that we have had for 
so many years — it’s a clear security risk. 
But once that’s done, we have to look at 
the types of skills that we need. We obvi-
ously need unskilled workers as well, but 
right now we are losing skilled people at 
an enormous rate, and that’s a major issue. 
There are fewer skilled folks coming into 
the United States because of our immigra-
tion system right now. We are not attract-
ing the type of people that we used to 
attract in the good old days. The Ph.D.s, 
the Nobel Prize winners, the artists. All 
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tough. It does bring to mind in the health-
care reform debate and one of the failings for 
many people was: What does this reform look 
like? Now, with immigration reform, what 
is that going to look like if it ever makes it 
out of Congress?
FOSTER: What’s contained in immigra-
tion reform is no big secret. The working 
parts of that became known as “compre-
hensive” and it really goes back to the 2000 
campaign. And this was something that was 
pushed by President George W. Bush. Most 
people do not realize that on September the 
10th, 2001, the most important domestic 
policy initiative and foreign policy initiative 
of President George W. Bush was compre-
hensive immigration reform. He had just 
hosted a state dinner for President Fox. By 
the way, President Obama will host a state 
dinner for President Calderon on May 19th. 
So we’re coming full circle. And so the morn-
ing of September the 11th, we were going to 
have comprehensive immigration reform. 
What was going to happen then is what’s 
contained in the Schumer/Graham Con-
ceptual Proposal for Immigration Reform. 
The Senate is where it has to start again. 
Its basic components were in the 2006 bill 
that passed the Senate. You have to address 
it at the work site. Ninety-nine percent of 
all the people come or stay here illegally do 
so for employment. And you can fix that at 
the work site. The failure of the ‘86 reform 
act was that Congress blinked and that the 
document that allows us all to establish that 
we’re work authorized is the Social Security 
card, the same card as was printed in 1934. 
So the most basic part of comprehensive 
immigration reform will be to upgrade that 
card. Effectively it will make it a national 
ID, but we can’t call it that politically. So 
it will be the Social Security card that will 
be upgraded so that employers can verify 
on the spot who is authorized. Right now 
our biggest defense against illegal immigra-
tion is employment verification, but any-
one can run around that today by simply 
going to any flea market and getting a card 
that looks reasonably genuine on the face. 
That’s the standard. The second part is we 
have to have a workable temporary work-
ers’ program to have circular immigration. 
Congress also failed to do that in ‘86. Sena-
tor Simpson said to me after the passage 
of the ‘86 act, we would never again have 
a single undocumented worker because he 
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of those folks are having great diffi  culty 
coming here, and sometimes even if they 
can come here, they don’t want to come 
here because they’re afraid of how they 
are treated through the process which can 
be very formalistic and very unforgiving 
in terms of how someone fi ts into certain 
criteria. So we’re going to have to facilitate 
a more attractive option for the best of 
the best, and if we want the United States 
to be what it used to be, we’re going to 
have to begin to bring those folks again. 
Today, several fi ne industries are led by 
some of the immigrants that came and 
gave us what they brought from countries 
of origin. We are losing these people to 
head the next generation of innovation, 
and we must stop that bleed. Th e other 
thing is we’re going to have to facilitate 
students coming in. And that portion of 
reform also has had some diffi  culties. I 
think the consular folks are now a little 
more favorable towards student applica-
tions, but particularly after September 11, 
there was a huge shut down on them — 
which dried up a rich source of income 
and talent to our universities. So there are 
a slew of things that we need to deal with. 
And to answer your question, what will 
the new bill look like, I wish I had a crys-
tal ball, but it most certainly is not going 
to look like Mr. Gutierrez’s bill. Th at’s a 
very generous one. But I think it’s going 
to be a sort of compromised position 
between Gutierrez’s eff orts as well as the 
version Schumer and Graham are putting 
together, but I think Graham has dropped 
out after the health care wrangling. I think 
there was an outline that’s been circulated 
by Senator Reid, Senator Menendez, and 
Senator Schumer, which the President has 
said he liked. So we’ll see. We’re all going 
to have to contribute today in whatever 
ways that we can. But what is important 
is that we’re going to need the reform, and 
we’re going to need it fast.
REDMOND: I agree with you. I don’t 
think immigration reform will happen 
quickly, unfortunately. I do think the 
Federal Government has, in the past, 
attempted to institute laws, which allow 
professional and skilled workers and 
business visitors into the country. Th ere 
are caps associated with the number of 
individuals that are allowed into the U.S. 
under an H-1B visa. Dealing with the 

issue regarding illegal immigrants who are 
in the country and who are out of status, 
whether they entered the country illegally 
or whether they have remained in the 
country beyond their status is a continu-
ing issue. However, I believe a larger issue 
exists regarding how the U.S. grandfathers 
in or deals with individuals who have been 
in the United States for multiple years and 
what relief it provides these individuals 
who are here working and attempting to 
contribute to our economy through their 
labor. Additionally, in light of the recent 
healthcare reform bill, I think discussions 
regarding immigration reform will likely 
increase.  Th e current number of health-
care workers available to provide care 
to patients is limited. Th is number will 
continue to decrease as the need for more 
nurses and doctors to care for the addi-
tional patients who will be allowed health 
insurance coverage in the coming years 
increases. As a result, I believe the Federal 
Government will be forced to face the 
issue of immigration reform sooner rather 
than later. Whatever reform is instituted 
will have to address several issues includ-
ing, ensuring that unauthorized individu-
als who are contributing to our society are 
provided the same basic protections under 
the law that U.S. citizens are given, sim-
ply because they were born in the United 
States. Most of our border states like Texas, 
Florida, California and Arizona could not 
survive if immigration reform demanded 
that 12 million people were ordered to 
immediately return to their home coun-
try, as that type of reform would cripple 
our economy, and also create new issues 
regarding how the U.S. protects its bor-
ders and prevents these individuals from 
attempting to return to the country.  As 
a result, I do not believe an immigration 
policy similar to that in eff ect in Arizona 
will ever be a part of immigration reform 
instituted by the Federal Government.
ANDROVETT: Charles, last quick ques-
tion on this: Nancy Pelosi has been in the 
news lately saying we need presidential lead-
ership. If I were President Obama, I would 
probably be saying, “Th anks a lot, Nancy. I 
really needed that.” You spoke to Nancy Pelosi 
in the last week. Can you off er any insights 
into what she perceives is likely to happen? 
Th ere’s a lot of talk in the press that some-
thing has got to come out of the Senate, not 

Special Advertising Supplement
ImmIgratIon Law

Jerry Redmond is a senior as-

sociate in the Houston offi ce of 

Conner & Winters, LLP. Redmond 

concentrates his practice on labor 

and employment, immigration, 

and various areas of litigation de-

fense.  His experience in represent-

ing corporations in labor and em-

ployment includes the defense of 

discrimination, harassment, retali-

ation, and FLSA claims, traditional 

labor matters fi led under the NLRA 

and union grievances, OSHA mat-

ters, trade secret and non-compete 

disputes, and ERISA litigation.  He 

also counsels and assists corpora-

tions and individuals with immi-

gration matters, including I-9 and 

E-Verify compliance issues, inter-

nal audits, government investiga-

tions, preparation of compliance 

programs, obtaining employment, 

investor, and family based visas, in-

cluding temporary nonimmigrant 

“work visas” and permanent immi-

grant visas (commonly referred to 

as “green cards”), and represents 

individuals in deportation proceed-

ings.  Redmond was recognized by 

Texas Lawyer as a “Texas Rising Star” 

in 2005 and 2006.  



6 June 14, 2010

employers are facing/coping with, with some 
varying degrees of success when it comes to 
attracting and retaining foreign workers?
FOSTER: First of all, we have talked about 
the big problem being undocumented, 
illegal immigration. But, in fact, as prac-
titioners, that’s not where we work. We 
work to qualify the highly skilled because 
in terms of our immigration selection sys-
tem, that’s what works. So the first point is 
I want to make to employers is we do have 
a workable system. There are problems, 
but the key point under our existing legal 
system is an employer can attract and hire 
highly-skilled individuals. The big issue in 
recent years has been that we cap out the 
very provision that allows us to hire pro-
fessionals, that’s the H-1B non-immigrant 
visa, at 65,000 plus 20,000 for foreign 
nationals with master’s degrees from U.S. 
universities. That hasn’t been a problem in 
the last two years because the economy has 
gone down. But before that, I was saying 
in speeches that in America you can hire 
bright people just one day a year. If you 
did not file that H-1B petition on April 
1st, given the fact there could be 140,0000 
petitions filed on the first possible date, 
you had no chance. Even if approved, 
you then had to wait for an additional six 
months before that person could come 
to work. And you only get a 30 percent 
chance of being able to hire that person. 
It’s a terrible system. So we need to fix the 
numbers with respect to the H-1B. There 
is also a significant backlog for those who 
seek permanent residency as professionals 
under all the categories, particularly those 

applicants from India and China. And 
then the administration of immigration 
law has always been a real challenge just 
because it’s a huge bureaucracy and that 
if they were adjudicating petitions ben-
efitting U.S. citizens, Americans would 
not put up with the level and slowness of 
service. But because they’re dealing with 
foreign nationals, by and large, we have a 
responsive level that would not be accept-
able otherwise.
WILLY: I think it will be good for us to 
understand how the immigration system 
has been set up as we practice now. There 
is a nonimmigrant visa category and then 
there’s the immigrant category. And if you 
want to get someone quickly, then you 
tend to go to the nonimmigrant side and 
look to see whether you can bring someone 
over in a short time. And an immigration 
short time is a long time for the standard 
employer but, nevertheless, you’re going to 
do something because you need a worker 
that can’t be found in the U.S. Well, like 
Charles was saying, there are H-1Bs and 
then there is the L-1 visa, which is quite 
a flexible one. There are no limits to the 
number of L-1s that you can bring. These 
are intercompany transferees that depend 
on there being a foreign parent and either 
a new start-up in the U.S. or a subsidiary. 
And then the visas go from A to, I think 
we’re up to V now, Charles, aren’t we? 
These temporary visas run the gamut from 
family to employment to certain enforce-
ment-based visas that aid law-enforcement 
officials. Some of those visas are fairly well-
known because they’ve been used so often. 
The Immigration Service knows them well 
and, therefore, we know the parameters 
within which we operate. On the per-
manent immigration side you have two 
categories as well, family-based immigra-
tion and employment-based immigration. 
Employers will look to employment-based 
immigration. And there we have five cat-
egories. In those five categories you have 
the first one, which brings in the extraor-
dinary ability folk in the arts, sciences, and 
those who are mangers in multinational 
corporations. And then you have EB-2 for 
those who have a master’s degree or better. 
And then the third category is either bach-
elor’s degree or skilled workers. And the 
fourth preference is for religious workers 
like priests and rabbis and all of that. And 
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the House, but what’s her take on it?
FOSTER: Several of us with the Ameri-
cans for Immigration Reform met with 
her in her private conference room in late 
April. We previously met with the White 
House and with leadership of the His-
panic caucus. But what struck me in those 
meetings was just how flexible they were. 
They want Republican support. We’re not 
going to have a House bill until the Sen-
ate takes action. And it appears that the 
Senate may try to make an effort like they 
did on healthcare without any Republi-
can support, hoping that it will pick up 
Republican votes as they go. But what 
struck me with Ms. Speaker Pelosi is just 
how open she is in getting a legislation 
passed. They’re willing to make a number 
of compromises to bring Republicans on 
board on the big, most sensitive issue for 
the Republicans, and that is: Will this leg-
islation create a lot of Democratic voters? 
And we talked about how that language 
could be tweaked to satisfy Republican 
members of the Republican delegation.
ANDROVETT: In the news coverage and 
the political debate, the focus is often on the 
illegal — not the highly-trained worker but 
the more menial jobs that no one else will 
take. One thing that I’m hearing in this 
conversation is: I’m the employer. I want to 
attract and I want to retain excellent employ-
ees. And maybe they were not born in this 
country, but I want to do that right. And, 
oh, by the way, as it seems that our govern-
ment is becoming more intolerant, I certainly 
don’t want to do something wrong. Can the 
three of you identify for us the key issues that 
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then the fi fth preference is for those who 
have at least a million dollars to invest in 
the United States. So we have those fi ve 
categories. And among those, I personally 
think, that the EB-1, the extraordinary 
ability folk is a great tool for employ-
ers to bring in highly-educated folk with 
PhDs and with the national or interna-
tional acclaim to be brought in here. And 
then if they’re even permanent residency, 
that would be an attraction for some of 
these folks to come in here and help in 
whatever industries that the employer is 
in. Recently, however, there’s been quite 
a bit of back and forth with the Service 
about the level of these individuals which 
has created a barrier to their entry. We’ve 
done a lot of wrangling with the Service 
over these points.
REDMOND: Following up on both of 
my other panelists’ comments, the H-1B 
visa category is obviously the strongest 
category available for highly-skilled work-
ers, to be admitted into the U.S. In the 
past, employers and lobbyist groups have 
complained about the caps associated with 
that particular visa category. And —
ANDROVETT: Jerry, just real quick, 
why is it the strongest, because there’s more 
availability?
REDMOND: Well, there’s more avail-
ability, and it is employer sponsored. 
Additionally, this visa category provides 
for something called dual intent, which 
allows an employee to fi le not only for a 
temporary work visa status but also to fi le 
the necessary paper work to become a per-
manent resident. Furthermore, an indi-
vidual on an approved H-1B visa has the 
freedom to change jobs without having to 
leave the country or apply for an adjust-
ment of status. H-1B visa holders can 
changes jobs and have another employer 
sponsor them, without being subject to 
the H-1B visa cap or having to repeat 
the entire process required to obtain this 
visa status over.  As a result, the H-1B is 
attractive to employees and employers, as 
it assists employers with obtaining highly-
skilled workers.  However, there still exists 
a problem with respect to unskilled labor-
ers, in which the H-1B category may not 
assist employers. Particularly in manufac-
turing, industrial and oil and gas drill-
ing industries employers are often faced 
with balancing the issue of compliance 

with immigration laws against maintain-
ing their workforce, which may consist 
of individuals who are not employment 
authorized. It is this category of individu-
als where it is sometimes diffi  cult to fi gure 
out how to get these individuals into an 
employment-authorized status without 
aff ecting an employer’s workforce. As you 
mentioned earlier, anyone can go down to 
the local fl ea market and obtain a Social 
Security card and present it to an employer 
to establish their employment authoriza-
tion.  Since employers are not required to 
be document experts and analyze the doc-
uments presented to determine whether 
they are what they purport to be, this if 
a frequent occurrence in highly industrial 
employment settings.   As a result, these 
employers continuously grapple with the 
issue of how they deal with these employ-
ees and how they ensure that they are in 
compliance with federal or state immi-
gration laws and how they prevent their 
compliance with these laws from adversely 
aff ecting their workforce or operations. 
Th ese are diffi  cult questions, and the types 
of questions I receive often from employ-
ers. I always counsel employers to err on 
the side of making sure that they are in 
compliance with the relevant immigra-
tion laws. Th is issue also makes the H-1B 
category more attractive to employers, 
because employers are assured they will be 
obtaining highly skilled workers, and the 
prerequisites required to obtain this status 
helps ensure that the employee is employ-
ment authorized.
ANDROVETT: Do you fi nd in your work 
that government regulators are more vigilant 
when a company is employing unskilled for-
eign workers or is the scrutiny the same if they 
employ also highly-skilled foreign workers?
FOSTER: You’re under greater scrutiny if 
you’re in an industry that has large numbers 
of low-skilled workers. A construction fi rm 
is much more likely to be subject to an I-9 
audit or to an investigation than a university 
or an IT company. An IT company may be 
subject to an investigation in terms of their 
H-1B employment practices and an audit 
of the labor conditions attestations, but 
Immigration and Customs Enforcement is 
now very focused on I-9 audits in industries 
which historically have had large numbers 
of undocumented workers.
REDMOND: Yes, the current 
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So to that extent there is this shift and 
you can see the shifts going on. However, 
clearly the Immigration Service favors the 
highly-skilled folks. Therefore, there is 
a tendency that if you clearly prove that 
someone is highly skilled they will quickly 
turn around and approve. And clearly on 
the unskilled side there is this little hesita-
tion in making sure that we do need these 
folks because after all, that’s really not a 
favored category.
ANDROVETT: Jerry, I want to just go 
back to the I-9 audits for a second because a 
lot of the employers really wrestle with this. 
I know, for example, some law firms some-
times advise their clients to let them do a 
mock audit, get in, and see what they find. 
When you get the letter that says, “Hey, we’re 
going to come down for an audit,” any spe-
cific protections that employers should utilize 
or any strategies that they should implement 
immediately if not sooner?
REDMOND: I would say sooner. But 
if employers don’t have a compliance 
program in effect once they receive the 
audit notice, then my advice would be to 
immediately contact the individual at the 
company who is responsible for handling 
I-9s, and contact the company’s immi-
gration counsel and request that counsel 
come in an perform an emergency audit of 
the company’s I-9 and identify all poten-
tial problems so they can be corrected 
prior to ICE’s visit.  The audit can also 
be performed internally by the individual 

responsible for handling I-9s, along with 
the assistance of counsel.  In perform-
ing the audit, the employer should gather 
payroll records for individuals currently 
employed, so the company is aware of 
whom it has valid I-9s for and those indi-
viduals which they do not have valid form 
I-9s.  Once all form I-9s are gathered, they 
need to be reviewed to ensure that there are 
not any technical or procedural problems 
with the I-9s. The fines for problems with 
I-9s range from a one hundred to, I believe, 
$1000 per violation for minor errors and 
the fines are even larger for other errors, 
including failure to prepare an I-9 for an 
individual. If you are a small employer, it 
is easier for you to gather your I-9s and 
determine what issues may exist with the 
form I-9s prior to ICE’s audit. Once you 
have performed an internal audit or had 
your counsel conduct an internal audit, 
any issues with the I-9s should be corrected 
and the employer should note on the form 
I-9 that the correction was made pursuant 
to a self audit so that ICE is aware that the 
employer recognized the problem and took 
the proper measures to correct the prob-
lem.  I also suggest that employers should 
not allow ICE to speak with its employees 
regarding I-9s or other issues, without a 
representative from the company present 
when the interview occurs. Once the audit 
has concluded, ICE will issue its findings, 
which vary depending on whether fines 
will be associated with the I-9s violations. 

Special Advertising Supplement
Immigration Law

Administration has increased the num-
ber of I-9 audit notices that are issued to 
employers of both skilled and unskilled 
worked. I-9 notices basically advise an 
employer that ICE intends to audit their 
I-9s.  The employer is generally given three 
days notice of ICE’s intention to audit its 
form I-9 documents. Since July of 2009 
ICE has issued over 2000 notices to all 
types of employers from the manufacturing 
to the financial services industries, which 
are employers you normally wouldn’t 
expect would receive an inspection or 
audit notice. The audits are designed to 
crack down on violations by employers 
who either fail to verify the employment 
authorization of their workers or who are 
harbor illegal aliens. The current Admin-
istration also has initiated H-1B audits, 
directed particularly to employers that 
appear to be H-1B dependent employers. 
Unlike I-9 audit, employers are not pro-
vided with three days notice prior to ICE 
or INS initiating an inspection or audit of 
their H-1B documents.  ICE simply shows 
up at the employer’s worksite and advises 
the employer that it wishes to inspect the 
employer’s H-1B documentation immedi-
ately.  As a result, employers need to ensure 
not only that their I-9’s are properly pre-
pared and maintained, but they also need 
to ensure that their H-1B documentation 
is correct, current and properly maintained 
so that they are prepared in the event they 
are audited by ICE.
WILLY: I think there was another com-
ponent to your question and that was 
how do immigration examiners look at 
applications for highly-skilled workers 
and unskilled workers? And let me address 
that. I think within a set of parameters, 
and if you comply with the regulations 
and the policies that they have at the 
time, the examiners tend to treat either of 
those fairly. However, I have noticed that 
when there’s a shift in the economy, like 
the recession we are in now, that there’s a 
tendency to have greater scrutiny on, for 
instance, at this point, there’s enormous 
amount of scrutiny on H-1Bs because 
unemployment rate is at 9.7. Clearly they 
wonder why we need foreign workers 
here. So, the examiner wakes up in the 
morning and his son-in-law lost his job 
and he’s coming here to get somebody 
else’s job. And I think that affects him. 



Accordingly, so that employers are pre-
pared for potential audits of their I-9s, I 
recommend that employers perform a self 
audit of their I-9s at least once a year to 
ensure they are in compliance with federal 
law.  When an employer is performing an 
audit and an issue is found regarding the 
information supplied by the employee, 
remember the law does not allow employ-
ers to requests that an employee provide a 
specifi c document to verify their employ-
ment authorization. Th e employee has the 
right to provide an employer with whatever 
list A, B or C document in their posses-
sion that verifi es their employment status. 
Th erefore, employers need to be vigilant in 
auditing and preparing their form I-9s.
ANDROVETT: One thing that intrigues 
me and, Charles, maybe it was you that 
mentioned it, was it sounds like there’s a 
separate track for foreign investors. And I see 
from time to time press releases that pop up 
in municipalities where they’re talking about 
setting up an EB-5 regional center. Talk a 
little bit about that.
FOSTER: Yes. Th is has really been a very 
important development in immigration 
law. And to put that into context, most 
Americans and most lawyers do not realize 
just how diffi  cult it is to legally immigrate 
to the United States. And there’s a lot of 
push factors. We know about the terrible 
conditions in Mexico. Th ere are people 
that live in China that have made a lot of 
money that feel insecure in their part of 
the world, and many of them either for 
themselves or their families would like 
to immigrate to the U.S. And let’s just 
imagine this person has a lot of money. 
I think every person would normally 
assume, well, what’s the problem? Th is is 
an educated person with a lot of money. 
But it may be almost a legal impossibil-
ity for someone who would not have, as 
George outlined, the family ties, they may 
not have the traditional off er of employ-
ment. After all, they’re living in China 
or Mexico or Iran or Venezuela or some 
other spot where they may want to relo-
cate to the U.S. So when they look at legal 
options under our immigration system, 
they actually may not have any way to 
legally immigrate here. We’re representing 
many wealthy Mexican foreign nationals 
who have come here for years as tourists, 
and all of a sudden now they’re having 

their tourist visas canceled because they’re 
no longer viewed as tourists. Th ey have 
a cat and dog and car and kids in school 
and are spending most of their time here. 
So the investor program, for some, if they 
have the money, is very good or only legal 
option. Th e basic requirement is $1 mil-
lion dollars in a new enterprise, creating 
ten jobs. And let’s just say you have all the 
money in the world. Th at’s still a big prob-
lem and we’ve gone through this hundreds 
of times. And if you’re sitting in Beijing or 
Mexico City, and you’re trying to run your 
business there, you’ve got a mental block 
as to how you go about creating a busi-
ness, employing ten full time jobs, keeping 
them fully employed, and not losing that 
business. Congress fi rst created the inves-
tor program in 1990 and in ‘93, EB-5 
Regional Centers so that a business enter-
prise can apply to the U. S. Citizenship 
and Immigration Service to get approval 
of a business proposal that would allow 
you to create and EB-5 Regional Center 
that allows you to count both direct jobs 
and most important, indirect job creation. 
You can also establish that the enterprise is 
located in an area in a targeted economic 
zone, so rather than having to invest at 
the $1 Million level, you can invest at the 
$500,000 level. Th ere are a number of 
these regional centers; about 80 of them 
have been set up. Our fi rm has set up the 
only one that’s actually been approved in 
Houston, but we’re in the process of set-
ting up a number of others. With the cre-
ation of the EB-5 Regional Cetners, many 
with a proven track record, what you can 
now do for the fi rst time is tell someone: 
If you have $500,000, you can qualify for 
residency for yourself and your immedi-
ate family, your spouse and your children. 
Now, the big problem is the investment 
risk. And we’re very concerned that so 
many of these Regional Centers have been 
set up that there is considerable risk in 
terms of how you handle that aspect as an 
attorney. Do you recommend a particu-
lar EB-5 regional center? If so, what risk 
are you assuming? We tend to work with 
investment advisors because we don’t feel 
like we have that competency. Th e prob-
lem with investment advisors is this is a 
relatively small pool that know very much 
about EB-5 Regional Centers. But there 
are a few investment advisors that focus 
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It will have to be part of a comprehensive 
immigration reform. We’re not going to 
have any good immigration legislation 
until we deal with all of these issues. By 
the way, the reason we often focus on the 
H-1B non-immigrant visa program is 
we, as Americans, politically say we want 
people to legally immigrate to America. 
We want them to come in legally. And 
then someone will turn around and say: 
Let’s get rid of the H-1B program. But, 
essentially the H-1B program is the pri-
mary entry point into America unless you 
have a U. S. spouse. That’s really it. There 
are some exceptions. In Congress you still 
have people stand up and say, “We want 
people to immigrate legally, but let’s elimi-
nate the H-1B program.”
ANDROVETT: Now, is there a provision 
in H-1B that this person coming in to fill a 
job is filling a job for which the employer can-
not find a U.S.-based comparable employee 
with that training?
WILLY: Well, there is no requirement 
that you test the market for an H-1B 
employee; however, I think in the LCA 
there information that you have to say 
that you could not find a U.S. worker for 
that position. It’s just a statement by the 
employer, unlike the labor certification 
process, the for the permanent employ-
ment process.
ANDROVETT: And how much work does 
an employer have to do to meet that standard?
WILLY: For the H-1B, the employer just 
has to say that he has tested the market. 
And I have not seen in my experience an 
immigration service going out there and 
checking the records to see if he, in fact, 
did test the market for it. But unless the 
other panelists have any other views on 
that. But generally I think the H-1B pro-
cess, as Charles said, is one of the most 
used visa category. And I think John 
Cornyn, our Senator here, had a good 
proposal during the reform bill that to let 
the market sort of set the limits of how 
many visas we were going to issue based 
on the demand the previous year, and set 
the numbers based on that. That proposal 
made the most sense to me. We went up to 
195 during the dot-com boom. And then, 
of course, it was sunsetted, and then we 
went back to 65,000. But then it’s stuck 
at 65,000. We should be able to, at least, 
have some flexibility on that. And I think 

we need to have a Congressional effort on 
that area.
REDMOND: I think employers who are 
looking to hire H-1Bs should be aware 
that in the last two years the cap on the 
number of H-1B’s allowed has not been 
met with in the first day or two in which 
filings are accepted. This past year, it took 
the Federal Government until December 
of ‘09 to reach the cap, and there have 
been very few H-1B filings this year since 
the period to file H-1B applications began 
on April 1, 2010.  Employers who are 
considering H-1B candidates should also 
look to student workers who are here in 
an F-visa category and who are perform-
ing service in an OPT status  and desire 
to adjust their status to an H-1B visa and 
obtain an H-1B visa, because those are 
attractive candidates as well. There are 
other visa categories, which allow indi-
viduals to become employment autho-
rized that are not as regularly used as 
H-1Bs, such as the TN visa category and 
the E-3 visa category, which is specifically 
for Australian individuals. Additionally, as 
I referenced earlier, if you are healthcare 
employer, although an H-1B visa may not 
apply to a nurse you wish to hire initially, 
Congress has establish different ways in 
order for nurses to qualify for an H-1B if 
they are permanent residents, which allows 
these individuals to become employment 
authorized and seek permanent residency 
under the dual intent provision. This also 
applies to doctors. If an employer can get 
a doctor into the U.S. under the J-1 waiver 
program, then the doctor can file to adjust 
the doctors status, to an O-1 or an H-1B 
category.  I think we will see a lot more 
of these types of filings being used in the 
future, as a result of health care reform. 
AUDIENCE MEMBER: I would like to 
have a little more information regarding 
the ED fine exemption or ability for some-
one to come in and get a resident status. The 
investor, is it sufficient that he’s just a banker 
and loans money to either a startup or any 
existing business? Must he have an owner-
ship relationship with that business? May he 
be a limited partner in that business? Must 
he actually be an active participant living 
within the same city as the business? 
FOSTER: The advantage of this is, yes, 
you can be a limited partner. You do not 
have to live in the same city. It is about 
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on EB-5 regional centers. But it’s still a 
very good tool when you’re representing 
someone who cannot otherwise qualify 
through family or a traditional offer of 
employment or who do not really want 
to invest in their own business plan where 
they create that number of jobs naturally.
WILLY: I just wanted to add something 
to that. Matter of fact, there’s one here in 
Houston. And Charles represents them. 
And the developer is a good, old friend 
of mine as well. But I think recently since 
1990 — and I was involved in that with 
Governor Richards when she was alive 
— and at that time it was almost impos-
sible to get one of these things through 
the Immigration Service. They would ask 
questions as to where the money came 
from. And, it was just impossible the 
number of questions that they asked. And 
finally the investor just gets tired and then 
just walks away. But now it’s been stream-
lined, and these new products that are out 
there and new programs that are out there 
have really helped. I think finally there’s 
progress at this point.
ANDROVETT: Just a quick question on 
the H-1Bs. I know in previous years Con-
gress would authorize an expansion of the 
availability to over a hundred thousand or 
so. Do you see that in the offing or does it 
really take a major change in the economy 
before there’s a political will to do that?
FOSTER: I was very much involved with 
the several prior expansions. The 65,000 
was set by Congress. And it was increased 
to 125,000 and then 195,000 under the 
Clinton Administration. All the negotia-
tions were with John Podesta, who was his 
Chief of Staff. There was a cost to that 
because we kept on adding additional fil-
ing fees that would go to a training fee that 
would satisfy some labor demands and a 
separate fraud fee. That 195,000 number 
in the H-1B sunset, but we were going to 
have a routine extension of it. And then 
9/11 came along. And after 9/11/2001 
the collective judgment was made that 
you did not want to bring up any immi-
gration bill before Congress out of fear 
that whatever they were going to do, it 
was going to be more bad than good. So 
since it sunsetted back to 65,000, we’ve 
not been able to be in a political position 
to push a further extension. That will not 
be passed by itself as a single purpose bill. 
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as close as you can get to being a passive 
investor. And under certain conditions — 
you’ve got to be very careful — the funds 
can be loaned, but there are a number of 
restrictions on that. So that provision is 
for individuals that have the money and 
that really do not have any other ties in the 
U.S. Sometimes it’s the only option. And 
it’s a very attractive option because in some 
other family or employer preferences we’re 
talking about, there are backlogs under the 
quota of three, four, five years or longer. 
With the investor preference there’s no 
backlog at all. We’ve had some of these 
petitions approved in as little a time as 
three or four months. So it’s an attractive 
option, but it’s also very risky because you 
have to remember if you have a client and 
this investment goes bad and the entity 
goes into bankruptcy, who do you think 
they’re going to sue? So you’ve got to be 
careful how all this is structured. 
WILLY: I just want to add a quick com-
ment to that. I think you also wanted to 
know if individuals gave their money as an 
investor and then they bought or started 
a business and then they created the ten 
new jobs that they needed to create, under 
that version of the bill, of the statute of 
the regulations, the entrepreneur will have 
to be actively involved in the operation. 
And, unlike in the regional districts where 
you just throw the money in and you 
can go wherever you want. But if you are 
actively investing, then the law requires 
you to be involved in the operation and 
create the ten jobs in the next two years, 
and so forth, so on. So you have some 
obligations along the way. So you need to 
be careful with that part as well.
AUDIENCE MEMBER: Well, I men-
tion it because no one can borrow money 
these days and all the businesses out there, 
when they go to their bankers, they can’t get 
funds. I’ve had quite a bit of experience with 
this. And I’m really kind of anxious. So I’m 
wondering if this is not a great opportunity 
for some businessmen to get some capital for 
their business.
WILLY: Absolutely, I think it is. It has 
worked. There are several of my clients 
who own hotels and are building new 
hotels, and this is how they’re funding it. 
They are bringing in folks with money, and 
they’re giving them a controlling interest 
of that hotel. And they’re expanding based 

on foreign investment.
AUDIENCE MEMBER: You said con-
trolling interest —
FOSTER: No controlling interest is 
required. In fact, as long as you can show 
the document that you put up the $1 
Million, unless you fall into a high unem-
ployment area, which is by the way, very 
hard to find today because it’s got to be 
one and a half times the national level of 
unemployment and when it was at 4 per-
cent, showing 6 percent was easy. Now, 
trying to show 15 percent unemployment 
is very difficult.
AUDIENCE MEMBER: I have a ques-
tion that’s kind of geared towards the smaller 
businesses. And I apologize if this is a basic 
question. But, is there a mechanism right 
now for an employer curing an undocu-
mented worker? For example, they discover 
somebody is EWE. I understand you can use 
a 601 waiver, but that requires a qualify-
ing relative. So if you’re a small business 
owner, wake up and find you have a great 
employee but he’s undocumented and you 
actually wanted to cure it up and he doesn’t 
have anyone else here in the U.S., is there 
anything that can be done?
FOSTER: You’ve got to go look through 
all those options. Family options are 
probably about the only thing that can 
work. If a person is already in proceed-
ings, depending upon a variety of issues, 
you can look at cancellation of removal, 
but you never want to put a person in 
proceedings to try to get that discretion-
ary benefit. There’s always hope in the 
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terms of Congress passing comprehensive 
immigration reforms. But the old saying, 
“Do no harm as an attorney,” when you 
have employers with employees like that, 
you want to be very careful. We often see 
attorneys that are not that experienced 
trying to follow paths that we know 
are going to end in a big dead end and 
that it could actually require the foreign 
national to commit fraud. For example, 
I’ve seen people working illegally and 
then someone will say: Well, we can 
qualify that person for an H-2B seasonal 
non-immigrant visa. Well, that’s a terrible 
strategy, because that would require the 
person to go back, apply for the visa, and 
they’re subject to a ten-year bar. So the 
basic answer is there may not be much 
you can do because why? Because Con-
gress has failed to enact any reasonable 
immigration legislation that allows low-
skilled workers. What is the annual quota 
for low-skilled workers that are coming 
here that are here to work in positions 
that are really indefinite? No one in the 
U. S. knows. The answer is 5,000 a year. 
We have an estimated 12 million undoc-
umented workers who, even if you go 
through the permanent process, proving 
the unavailability of qualified U.S. work-
ers, which is required, that’s a dead end 
because of the back logs and the quota 
and the ten-year bar. So the best thing to 
do often is to do nothing.
AUDIENCE MEMBER: As a quick fol-
low-up, what advice would you guys give to 
employers of your clients who come in and 
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discover this problem? I mean, what penal-
ties can they face realistically from ICE? 
REDMOND: I receive this question 
quite often. Outside of the family-based 
visa category, there are not many avenues 
available for unauthorized workers. The 
advice I give employers is to evaluate 
their work force, and especially if you’re 
a small employer, determine what type 
of effect this is going to have on your 
workforce once you make the decision 
to discharge this individual because they 
are not in an employment authorized 
status. There have been instances where 
I’ve counseled employers and declined to 
work with them because the employer has 
taken the position that they will continue 
to employ unauthorized works and wait 
until an actual notice is received before 
taking any action. The fines employers 
may be subject to include not only civil 
fines, but criminal fines as well. One such 
fine is a charge under RICO, a statute 
generally designed to prevent organized 
crime, which was expanded years ago to 
include violations of immigration laws, 
resulting in employers being subject to 
RICO actions for having what is consid-
ered a pattern and practice of employing 
unauthorized workers, which results in 
the wages paid to these employees affect-
ing the wages that are paid to employ-
ment authorized employees. Therefore, 
employers should be diligent in making 
sure that whoever is looking at its I-9s or 
E-Verify documents, is carefully reviewing 
documents, obtaining the proper infor-
mation and preparing the I-9s properly. 

Because as I mentioned earlier, the fines 
issued are per violation and some are per 
employee, employers should not take the 
position that, oh I might receive a $110 
or I just received a thousand dollar fine 
for an I-9 violation, because those fines 
are for a single violation and the amount 
of fines employers could be subjected to 
will increase if there are numerous vio-
lations.  Finally, no employer, whether 
it is a supervisor or the company, wants 
to be faced with potential RICO charges 
and the potential for any type of criminal 
sanctions that go along with it, including 
jail time.
WILLY: I just want to add just a ray of 
hope to your query. And that is sometimes 
if you question these folks, you know, well 
enough, and examine their family trees, 
sometimes you can find that, you know, 
one of the parents may have become a 
U.S. citizen at some point. And if it hap-
pened before this employee was 18, then 
there are some things you can do. Also 
you need to ask questions about whether 
the parents have filed an application prior 
to April 30th, 2001. If that is the case, the 
employee could benefit from the 245(i) 
provision. And then that way you can 
then start a labor certification process for 
that employee. So there are a few things, 
rare, few options there might be. And I 
didn’t want you to think that everything 
was completely hopeless on that.
ANDROVETT: I’m struck over the last 
90 minutes at how limited access is for legal 
immigration into this country. How about 
going the other way, outbound, what do you 
face with U.S. workers wanting to work 
and settle in other countries? And I realize 
it’s an unfair question to ask you with three 
minutes.
FOSTER: We have a very large out-
bound/global immigration section. And 
that’s a significant part of what we do. We 
all have been joking among ourselves that 
our most difficult clients are not neces-
sarily the French, but American citizens 
because as Americans we’re accustomed to 
traveling the world because we’re primar-
ily visa exempt. And that’s true. We can go 
there as visitors. But here’s the key point: 
If you’re being relocated to Tokyo or Brus-
sels or Beijing or London, those countries 
have their own legal regimens that are 
often just as strict or more restrictive than 

the U.S., to protect their professional 
workforce. So you have to go through a 
legal process. We have the third largest 
Consular Corps in the United States here 
in Houston. The legal process could start 
with the Consular Post here in Houston. 
It could start in the appropriate agencies 
abroad. As a matter of practice, we have 
a number of lawyers often with foreign 
law degrees where we try to do all the 
legal work. We have corresponding attor-
neys in most of the major jurisdictions 
where the oil and gas industry is active. 
So you’ve got to evaluate those cases on a 
case-by-case basis.
REDMOND: I agree with Charles. You 
do have to evaluate that on a case-by-case 
basis. There are some very strict regula-
tions in various locations, such as China, 
Algeria, Afghanistan, and Russia, that an 
employer has to meet in order to get a U.S. 
worker admitted to work in a particular 
country where it maintains operations. 
The process can be a little erroneous and 
immigration counsel is needed to assist 
in making sure that the employee has the 
right paperwork and right documentation 
in order to enter the country. I currently 
have an employee who is unable to return 
to the U.S., because he is now considered 
to be in the foreign country in an unau-
thorized status simply because the com-
pany failed to file the proper paper work 
prior to sending this employee abroad to 
work. As a result, he is stuck in a foreign 
country and we are trying to determine 
the proper manner to get him back to the 
U.S. As Charles stated, it is much easier 
to get a worker into the U.S. than it is 
to get U.S. workers relocated to a foreign 
country to work, because U.S. immigra-
tion laws are a little more lenient.  
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PATENT DEFENDANTS FIND STRENGTH IN NUMBERS
 SHERI QUALTERS

see Michaels, page 6

While growing up in the Texas Panhandle, Michael J. 
Veitenheimer was a fan of the TV series “Perry Mason.” 
Actor Raymond Burr played Mason, a criminal-defense law-
yer who specialized in getting his wrongfully accused clients 
cleared of murder charges by fi nding the real murderers.“Since I was 6 years old, according to my mother, all I 
ever wanted to do is be a lawyer and try lawsuits,” says Veit-
enheimer, vice president and general counsel of Michaels 
Stores Inc. in Irving. The TV show ran from 1957 to 1966. “I 
would be glued to the TV watching Perry Mason,” he says. 
“I was a huge Perry Mason fan.”Like Mason, Veitenheimer enjoys a challenge; he became 
the head of a corporate legal department when he was just three 
years out of law school. After earning a J.D. from the University 
of Texas School of Law in Austin in 1981, Veitenheimer joined 
Fort Worth’s McLean, Sanders, Price, Head & Ellis doing liti-
gation, real estate and general corporate work. When he was a 
third-year associate, Veitenheimer left the fi rm to become gener-
al counsel to its then-largest client, Tandy Brands Inc., where he 
established the Fort Worth company’s fi rst legal department.“I was 27 years old at the time and not sure that was what I 
really wanted to do,” Veitenheimer recalls. “After a lot of inter-
nal debate, I decided I would give it a shot for two years, and, 
if at the end of two years, if I was missing litigation, I fi gured 
I could always go back. I never considered going back. I love 
the in-house practice. I’ve been at it about 26 years.”Veitenheimer had been Tandy Brands’ top lawyer for about 
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When California video game publisher Electronic Arts Inc. learned it was one of nearly two dozen companies sued for alleg-edly infringing a Web site design patent, the company didn’t want to fl y solo on the costly court fi ght.
So Jake Schatz, vice president of legal affairs, started contacting other defendants in the case about possibly sharing a law fi rm and splitting the bills.

“Some compa-nies understood and were interested right away,” Schatz says. “Others who weren’t familiar with the process had to hear more about it.”

It was Electronic Arts’ experience a few years ago with a defense group in another pat-ent case that convinced Schatz to use the same strategy this time — and the same fi rm.“It dulls the sting,” Schatz says. “It’s a lot easier to attack the merits of a patent lawsuit if you’re sharing the costs of doing so with the rest of the co-defendants.”
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Crafting A  C A R E E R
Michaels Stores General Counsel Enjoys Piecing It All Together

by JOHN COUNCIL and

MARY ALICE ROBBINS

E
va Guzman made history on Oct. 8 

when she became the fi rst Latina 

appointed to the Texas Supreme 

Court. But Rose Vela wants to be 

the fi rst Latina elected to the high 

court and is challenging Guzman in what 

promises to be a politically intriguing and 

historic Republican primary race.

 After the Jan. 4 fi ling deadline passed, 

it became clear that Texas will have one of 

the most crowded appellate court campaign 

seasons in recent memory. In the March 2 

primary, numerous people are seeking spots 

on the high court, and plenty of challengers 

want to unseat incumbents on the state’s 

intermediate courts of appeals.

 Never before have two Hispanic women 

faced off in a Republican primary for a seat 

on the Texas Supreme Court. Both GOP 

contenders in the race for Place 9 on the 

court have similar résumés. Guzman is a 

former trial court judge and former justice 

on Houston’s 14th Court of Appeals. Vela 

also is a former trial court judge who now 

sits on Corpus Christi’s 13th Court of 

Appeals.
 “As the fi rst Latina on this court, I under-
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Mystery Surrounding Salaries 

And Start Dates Doesn’t 

Impact Job Acceptance Rates

by MIRIAM ROZEN, JEANNE GRAHAM

and BRENDA SAPINO JEFFREYS

T
hird-year law student 

Giselle Torres says it 

may sound trite, but 

she accepted an offer 

to become an associ-

ate with Bracewell & 

Giuliani mostly because 

she connected with the 

people at the Houston-

based fi rm.

Torres, who was a 2009 summer 

associate at Bracewell’s Houston offi ce 

and at Weil, Gotshal & Manges in Dal-

las, says she decided to join Bracewell 

after she graduates from law school in 

May because the fi rm seems like the 

best fi t.
 “It really came down to the people. 

Not that the people at Weil, Gotshal 

weren’t nice, but I felt Bracewell was a 

better fi t,” says Torres, who attends the 

University of Houston Law Center. “They 

are just . . . people-people. They have a 

great rapport with their clients.”

 When at Bracewell last summer, 

Torres says she spent part of her time 

doing energy, fi nance, infrastructure and 

real estate work and the rest working on 

trial matters. She says she was invited to 

GOOD AND PLENTY

Cornucopia of Judicial

Candidates Hope to Unseat

Incumbents in GOP Primary

by MARY ALICE ROBBINS

P
roposed changes to the Texas Disciplinary 

Rules of Professional Conduct have drawn a 

multitude of comments — many of them nega-

tive — from lawyers and members of the public 

who have reviewed the proposals.

 By the Dec. 31, 2009, deadline for public comment on 

the proposals, the Texas Supreme Court had received 

approximately 280 comments, according to an estimate 

by Kennon Peterson, the court’s rules attorney.

 The proposals are the product of more than fi ve 

years of work by the State Bar of Texas committee on 

the disciplinary rules and a task force appointed by the 

state Supreme Court to examine the rules and make 

recommendations. The Supreme Court modifi ed the 

proposals before posting them for public comment 

in October 2009. The last major revision to the rules 

was in 1990. [See “Proposed Disciplinary Rule Changes 

Target Confl icts, Scienter, Sex,” Texas Lawyer, Oct. 26, 

2009, page 1.]

 More than 200 of the comments on the proposed 

rule changes address concerns about proposed Rule 

1.15, a revision of current Rule 1.14, which deals with 

safekeeping property. The proposal would require a 

PROPOSED DISCIPLINARY RULES DRAW MOSTLY NEGATIVE COMMENTS

lawyer to “notify with reasonable promptness” any cli-

ent, or any third person whom the lawyer “reasonably 

believes” is entitled to such notice, of the receipt and 

proposed distribution of funds received in connection 

with a representation. It also would require a lawyer, 

upon request, to provide a full accounting of funds the 

lawyer holds in trust to a client or a third person whom 

the lawyer believes has a right to any portion of the 

funds. Under the proposed rule, the lawyer would have 

to retain any disputed portion of the funds or deposit 

that portion of the funds into the registry of the court 
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University of Houston Law Center third-year Giselle Torres.

25th
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