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grab a terabyte of information from 
a medium-sized company, if you say, 
“Give me everything.” On the other 
hand, if you work with the other side 
to identify applicable date ranges, 
custodians and/or key words that you 
will agree on, it is much more likely 
that you’re going to capture only the 
potentially relevant data instead of all 
of the data. You can always go back 
and reinterrogate the sequestered data 
if you need to. But getting with the 
other side and working out a reason-
able list of search parameters that 

you can then use to cull 
down your data, that is, 
in my opinion, the easi-
est way to cull down the 
universe before produc-
ing it to the other side. 
I don’t disagree with 
Julie, but our firm takes 
a different approach on 
document review. We 
like to ensure that the 
trial lawyers, the ones 
that are actually going 
to be taking the deposi-
tions and the ones that 
are actually going to be 
in trial to be intimately 
involved with the review 
the documents. Now, 
we may have a host of 

lawyers that do the first-level review, 
but we make sure that our trial law-
yers are actually involved with closely 
supervising and directing the review 
the documents. And Julie couldn’t be 
more right. Attorney review, attorney 
time is absolutely the biggest cost 
related to E-Discovery or any discov-
ery for that matter.
GRANT: What I’ve seen is, in litiga-
tion in a particular case, about 80 per-
cent of the cost is in discovery. Of the 
80 percent, 70 percent is lawyer stuff, 
30 percent is technical stuff. That 
can, of course, change depending on 
kind of the case you have. The techni-
cal might creep up if it’s tons and tons 
of data. Of the 70 percent that’s legal, 
most of it is attorney review. When 
I was at Wal-Mart in setting up our 
E-Discovery group, we decided to use 
contract attorneys for review because 

quite frankly we had millions and 
millions and millions and millions of 
pages to look at. And we did a sur-
vey of most of the major metropolitan 
areas in the United States to determine 
where we could find the best qualified 
review attorneys at the right price. 
Turned out it was Houston, Texas. 
And it also turned out that you need 
a city in which there are also facilities 
that would house review attorneys, 
and that requires Internet and elec-
tricity. So you have to have a build-
ing with a very good infrastructure. As 
we searched through the available real 
estate in Houston to house our review 
attorneys, ironically it turned out to 
be the Enron building. And ironically 
it turned out to be the floor two floors 
down from where I had my previous 
office. We started with 35 attorneys in 
December of ‘05, and as the caseload 
grew, we got up to 175 contract attor-
neys working basically 10 or 12 hours 
a day because we had such a mass of 
material to go through. Now, I found 
a couple of things out in that process. 
First of all, the review attorneys were 
very, very, very sharp and very dedi-
cated. They become subject matter 
and custodian experts. Within about 
a week to a week and a half of looking 
through a batch of materials, you can 
go to them and ask them questions 
like: Hey, this issue has just come 
up. Have you seen anything about it? 
And they’ll tell you like that. So when 
people talk about reviews and sending 
the material to offshore somewhere, 
that probably helps in cost, but you 
lose the opportunity to meet with and 
communicate with attorneys and take 
advantage of the expertise they’re gain-
ing. I also found out that the review 
attorneys were very sharp and could 
anticipate issues coming up. If they 
start with one issue and they’re review-
ing the material, particularly commu-
nication, e-mail communication or 
presentations that were on that issue, 
they will understand another issue is 
going to pop up right beside it, and 
they’ll begin to start to tell you about 
the documents that they’re finding in 
that. The attorney review can be very 
expensive. It can also be managed, 
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GRANTHAM: You collected all the 
data. You’ve got this large data uni-
verse. There are two things you can do 
to make attorney review less expen-
sive. The first thing is, obviously, it’s 
an in and out rule. The less informa-
tion that’s actually coming out of the 
E-Discovery collection process the 
attorneys physically have to review, 
the less expensive it’s going to be. Sec-
ondly, I’m a wholehearted advocate of 
outsourced attorney reviews for large 
pieces of litigation. First phase review 
done by outsourced attorney review 

groups is a great way to initially save 
cost and expeditiously get through 
large amounts of information, when 
you’re faced with that situation.
ANDROVETT: And, Julie, outsourced 
to whom?
GRANTHAM: There are a number of 
different vendors that have excellent 
outsourced attorney review groups 
that they can put together. And, 
again, like I said before, there’s no 
silver bullet. One group of contract 
attorneys doing an outsource review 
may be very well versed in the health-
care industry or in oil and gas. If it’s 
a patent litigation or trademark litiga-
tion, you may want a different group 
of contract attorneys. So it’s very case 
dependent.
CUNNINGHAM: This is intertwined 
with a 26(f ) conference and preparing 
for a 26(f ) conference. You can easily 
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though, very well. The benefits gained 
are extraordinary. And if you’re going 
to trial, you do want the trial attor-
neys taking the depos to look at the 
material, generally there is so much, 
that the most economical way to do 
it is to have contract attorneys look 
at it first, identify those things that 
are important, and then turn it over 
to the trial team.
GRANTHAM: I’d like to make one 
more comment to address what David 
was saying earlier. It’s also important to 
remember as attorneys that we’re not 
asking you to lose review hours. Obvi-
ously, especially in this economy we 
are concerned about the billable hour. 
Does outsourcing attorney review or 
hiring contract attorneys to do that 
first phase review cut into the amount 
of time that you’re going to be able 
to spend billable time for reviewing 
documents and information? I would 
resoundingly say no. If you can get the 
amount of documents down to actual 
relevant information, you can spend 
the same amount of time reviewing 
that information, but at least you’re 
reviewing relevant information. You’re 
not spending 70 to 80 percent of your 
hours on documents that are irrelevant, 
that have to do with Johnny’s baseball 

game next Saturday. What is the point 
of spending time and your client’s 
money in reviewing that information? 
Spend the same amount of time on the 
documents, but make it worth your 
while. And make it a relevant and cost-
effective review.
ANDROVETT: As you go through the 
Rule amendments, it certainly legiti-
mizes the requirements to produce elec-
tronically stored information. And as you 
get to meet and confer, at least implicit, 
really more explicit, is this mechanism 
to give some order out of the chaos. 
We’ve had a few years now to actually 
see how the meet and confer aspect of 
the rules is working. What’s your general 
impression? Is it an absolute given that 
you have to bring either an outside ven-
dor or an IT expert to that meeting? Are 
you finding that the lawyers across the 
table are really prepared to do the kind 
of hard work implicit in the Rules? And 
are they working? 
CUNNINGHAM: My experience has 
been that it’s still kind of a detente 
between the lawyers doing discov-
ery. What litigators and trial lawyers 
know about and appreciate about 
E-Discovery is still in its infancy. My 
experience has been that the large 
majority of the 26(f ) conferences that 

I’ve participated in have been kind of, 
“Hey, we’re going to do E-Discovery, 
right?” “You bet.” “Good.” “So how 
many depositions are we going to 
take?” And unfortunately, I have seen 
very little in the way of detailed dis-
cussions, and back and forth, about 
the scope of E-Discovery.
ANDROVETT: Does that give you a 
tactical advantage if you come in and 
have your ducks in a row?
CUNNINGHAM: Absolutely. A lot 
of times it’s six months later after 
discovery has started and your client 
and you are choking under the time 
and expense of having to deal with 
what you asked for, the old “be care-
ful what you ask for, you just might 
get it, document dump” kind of deal. 
If you handle it on the front end it 
could make your life a lot easier. And 
I’ll tell a war story on myself. In my 
standard discovery, my definitions 
and instructions, I request that all 
data be produced in native format. A 
month after I sent out my discovery 
requests, we had the case management 
conference. The Court issued the case 
management order, and one of the 
notes in the order stated that all docu-
ments would be produced in search-
able TIFF format. And then later on, 
a year later, when the other side was 
producing spreadsheets in searchable 
TIFF format that were effectively 
worthless, we said we want them in 
native. They said, “No, the case man-
agement order says searchable TIFF.” 
So we had a huge battle over that. So 
my advice is, take your time and make 
sure that you are doing your job and 
crossing the Ts and doting the Is.
GRANTHAM: There are seven issues 
that under the changes of the Federal 
Rules of Civil Procedure are mandated 
to be addressed at a Rule 26 Confer-
ence. I’ll go through them for the 
benefits of your readers, since I’m sure 
that will be helpful. The first one is the 
scope of preservation. How wide a net 
needs to be cast and will be cast for 
preservation of electronic information 
within each respective side’s environ-
ment. Secondly, the sources of inacces-
sible data. The better you can argue for 
your client about what is inaccessible, 
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which I mentioned earlier, perhaps it’s 
backup tapes that will cost X amount 
to process and produce, perhaps it’s 
information that was created by a 
legacy system that will need to be re-
created in order for that information 
to be read and produced.
ANDROVETT: And that’s basically 
software that —
GRANTHAM: That doesn’t exist 
anymore. Perhaps it’s accounting 
software that your company used five 
years ago or ten years ago that you 
don’t even have a copy of anymore or 
you don’t have a license for. Perhaps 
it isn’t even in existence anymore. 
Thirdly, the scope of production: how 
much information is actually going to 
be produced? And, fourth, this goes 
along with that the former, forms of 
production. What form are you going 
to produce that information in? Just 
like Ross mentioned, are you going 
to produce them in native format, in 
TIF format, PDF format, what type of 
load files, which means simply what 
type of production format or pack-
aging needs to be asked for in order 
for you to be able to cost effectively 
load it into a review platform. Fifth, 
the privilege issues. These need to be 
addressed at the Rule 26 conference. 
This hasn’t changed since we dealt 
only with paper, but it’s an important 
consideration in light of the fact that 

electronic data is created exponentially 
in comparison to simply paper days. 
Do you need to enter into a claw-back 
agreement, which I highly recom-
mend. Especially when you have large 
amounts of data that is being reviewed, 
there’s more of a likelihood that some-
thing that is privileged is going to slip 
through the cracks and you want to be 
able to ask for that back and not have 
it used against your client in court. 
The sixth point that is mandated by 
the Federal Rules that needs to be 
addressed is cost shifting and cost 
sharing protocols. We discussed that a 
little bit earlier. And,  finally, protec-
tive orders. Again, many of you deal 
with clients that have trade secrets and 
confidential information and you want 
to make sure that, at the beginning of 
a case, any protective orders that need 
to be entered into are done.
GRANT: Ross’s experience is on 
par with what I’ve seen. Most of us 
always nowadays look at the case and 
say, “What’s this case about?” It’s not 
about discovery. The case is about 
something. It’s unfortunate that dis-
covery often plays such a big part of it. 
But really when we’re thinking about 
the case developing and talking to the 
clients about strategies and all that 
sort of thing, it’s really “what is the 
case about. ?”And discovery becomes 
the side show. Then what we’re talking 

about today (E-discovery), unfortu-
nately, it sometimes drives the cost, 
and it steals the focus when things go 
bad. But all that points out is that it’s 
not often focused on early enough.
CUNNINGHAM: Yes. And for the 
26(f ) conference, like Julie says, you 
have to be able to go in there and talk 
about those seven things at minimum. 
All of a sudden you weren’t a defendant 
and you weren’t expecting any litiga-
tion and the next thing you know your 
client calls you and says, “We just got 
served.” Different federal courts have 
different time frames, but you can 
expect that within the first 90 days or 
so, the Court is going to want the Rule 
16 report. So you’ve got 90 days to get 
with your client and understand: Do 
I have 10 custodians I have to worry 
about or 400 custodians? Do I have 
offices in six countries or one city? Am 
I talking about 14 gigs of data or 14 
terabytes of data? You’ve got to sit down 
and understand that with your client 
and help your client understand that 
so that you can go to the 26(f ) confer-
ence and say, “I need cost shifting or I 
won’t produce this or I’ve got backup 
tapes that will cost on average $14,000 
per tape to restore and load and search, 
which we consider to be not reasonably 
accessible.” You can’t wait until the 
request comes in, if you need to ask for 
certain relief then You’ve best deal with 
it very early on.
ANDROVETT: Who do you take with 
you in the meet and confers?
GRANTHAM: I don’t recommend 
bringing a vendor representative. I do 
recommend having them accessible by 
telephone. But I am of the belief that 
having someone that is a vendor repre-
sentative actually participate in a Rule 
26 conference opens up some issues 
for them potentially being called to 
trial as a witness. So, again, I would 
recommend them being accessible so 
that on breaks if you have questions 
or something was discussed or termi-
nology was used that you’re unfamiliar 
with that you can have someone you 
can discuss that with.
GRANT: I would say you need to take 
a smart lawyer.
CUNNINGHAM: I would say take an 
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outline in your pocket and have your 
vendor on speed dial.
ANDROVETT: I want to circle back 
and talk about this tension between 
data privacy and discovery of elec-
tronically stored information. There 
is healthcare legislation, but also as 
companies become more global. You’re 
running into this when you’re doing 
discovery in European nations, such as 
Germany and Austria and the like. Can 
any of you just touch briefly on that ten-
sion and where you see the trends going 
in that area? Who trumps? Who wins 
that battle?
CUNNINGHAM: From my perspec-
tive HIPAA wins. I’m not going to do 
it. And a lot of times I’ll tell the other 
side: Look, I’m going to err on the side 
of redacting HIPAA-related informa-
tion. We’re not producing it. If you feel 
it’s relevant and we get there, we need to 
go to the Court to get an order. I haven’t 
had a case in the last five years that did 
not have a Protective Order in place 
before discovery started. That offers one 

level of protection. You can restrict with 
multi-level protective orders, attorneys 
eyes only or management only, that 
kind of thing. But when it comes to 
HIPAA-related information, personal 
privacy related information, Social 
Security numbers, birth dates, anything 
health related, our default is redact it 
out. A lot of times personnel files will 
be relevant to discovery, so you’ve got 
to produce the personnel file, but you 
need to take certain steps to either with-
hold certain pages or redact out certain 
information.
GRANTHAM: It’s important on a 
global scale. I’ve managed a number 
of situations living in Europe where 
the Data Protection Act comes into 
play. So it’s important as a lawyer that 
if you are dealing with litigation that 
has cross-border litigation, litigation 
that’s asking for information from 
the EEU, anywhere really that’s out-
side of the United States, you spend 
that extra time or ask questions to 
someone that has more expertise in 

that area to understand 
what personal informa-
tion you can access, pro-
duce, and disclose. What 
can we not bring out 
of particular countries? 
That’s a very important 
thing to remember as 
well, and does play into 
your E-Discovery plan. If 
there’s information that 
cannot leave the country 
because of their protec-
tion laws, you’re looking 
at having to set up a server 
and a review team in that 
particular country. These 
are important issues that 
can get very detailed, so 
the most important thing 
is talk to an expert.
GRANT: The privacy 
issues, particularly for a 
multi-national company, 
are very challenging. And 
they don’t often align with 
technology. For instance, 
a company that has head-
quarters in the U.S. but 
operations in Germany 

and England and Japan, hopefully 
have business units in each of those 
countries that have taken care of the 
IT function. But the IT can also be 
within the United States. So you can 
run into circumstances where you have 
European operations being conducted 
in Europe or in Asia, but the actual 
data is sitting in the United States. 
And that would be a nightmare. And 
under that circumstance you would 
certainly need to consult an expert. 
I’m not volunteering. 
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