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Def endant Key Pharmaceuticals, Inc. (Key)(1l) appeals froma jury
verdict in

favor of defendant/cross-claimplaintiff Dr. Frederick Edwards

( Edwar ds) ,

that awarded a total of $23 nmillion in conpensatory and punitive
damages.

Key

manuf act ures the prescription drug Theo-Dur, an asthma nedi cation
cont ai ni ng

t heophyl I ine. This action was brought on behal f of Paul Bocci, |11
(Bocci ),

a

I ong-tine user of Theo-Dur, against Key for negligence and strict
products

liability after he suffered pernanent brain danmage as a result of

t heophylline toxicity. A claimwas al so brought agai nst Edwards for
nmedi cal

mal practice for failing to diagnose and treat Bocci for theophylline
toxicity. Edwards cross-cl ai ned agai nst Key for negligence and fraud,
all eging that Key failed to advi se physicians appropriately concerning
t heophyl line toxicity caused by Theo-Dur. At trial, Bocci's claim

agai nst

Edwar ds was di smissed, and the jury returned verdicts in favor of Bocc
and

Edwar ds agai nst Key. After trial, Key settled with Bocci.(2) Key
appeal s

from

the judgnent in favor of Edwards.

Because Edwards prevailed by jury verdict below, we state the facts in
t he

light nost favorable to him Baker v. English, 324 O 585, 587, 932 P2d
57

(1997).

The drug theophylline is a bronchodilator that has been used to treat
ast hma

for many decades. Theophylline has a narrow t herapeutic range: In order
to

prevent asthma synptons, the serumlevels of the drug in the blood
general ly

nmust be at least 10 micrograns per milliliter (nmcg/m), but serum

| evel s

above 20 nctg/m can be toxic. Saturation kinetics play a part in the
way in

which this drug may be netabolized; when the level of the drug in the
body

increases but the liver’s ability to netabolize it does not increase,
or

when

the anbunt of the drug entering the body stays the sane but the liver’'s
ability to netabolize it decreases for sonme reason, saturation can
occur.

This causes the serum|evels of theophylline in the blood to increase
The

ability of a body to netabolize theophylline may be affected by nany

t hi ngs,

such as snoking or the presence of a virus. Interactions between

t heophyl | i ne



and other drugs nmay cause a body to netabolize theophylline at a slower
rate,

thus increasing the serumlevels of theophylline in the blood and
leading to

t heophyl line toxicity. Theophylline toxicity can cause nausea,
vom ti ng,

headaches, diarrhea, tachycardia, seizures, and death.

Before the 1970s, theophylline therapy was difficult because a great
deal of

noni tori ng and adj ustnent of dosage was necessary to keep stable the
anmount

of the drug in a patient’s blood at any given tine. In the 1970s, Key

i ntroduced a new t heophyl line product, Theo-Dur, a tined-rel ease
capsul e

t hat

it clained had zero-order absorption. Zero-order absorption occurs when
a

drug is constantly absorbed by the systemand elimnated at the sane
rate,

t hus keeping the serumlevels of the drug in the blood stable. Key

pr onot ed

Theo-Dur as being safer than other theophylline products; because of
its

zero-rate absorption, Key clained, the risk of "toxic peaks" could be
avoi ded. Key aggressively pronoted Theo-Dur to physicians through sal es
representatives, journal advertising, and direct-nail canpaigns.
Pronoti ona

materials al so urged patients, physicians and pharnaci sts not to accept
generic or brand-nane substitute theophylline products, as sw tching
from

Theo-Dur could cause "excessive toxicity." In 1987, the Food and Drug
Adm nistration (FDA) inforned Key that it nmust cease claimng that
Theo- Dur

was superior to other theophylline products due to zero-order
absor pti on,

because the claimwas not sufficiently supported by clinical data. In
1989,

the FDA again found that Key was nmaking fal se and mi sl eadi ng clains

t hat

Theo-Dur was superior to other theophylline products.

In Cctober 1987, Key becanme aware of several nedical journal articles
reporting a drug interaction causing theophylline toxicity when both

t heophyl | i ne and ci profl oxacin, a newy available antibiotic often used
to

treat respiratory tract infections conmon anong asthmatics, were

adm ni stered. A Key internal menorandum dated October 30, 1987, stated:
"Ci profl oxacin produces a 30-113% decrease i n theophylline clearance
These

effects are significant enough to cause a patient that is stabilized on
t heophylline to potentially becone toxic." In March 1988, Key proposed
to

t he

FDA that a warning be added to its Theo-Dur package insert concerning

t he

i nteraction between theophylline and ciprofloxacin. Key's application
for

t he



| abel i ng change, however, was not submitted in proper form and it was
not

until March 1989 that the | abeling change was approved. The | abeling
change

was not reflected in the 1990 volune of the Physician's Desk Reference
(PDR),

although it was included in a May 1990 PDR suppl enent. |Information such
as a

war ni ng about theophylline-ciprofloxacin interaction is generally

i mparted

to

the nedi cal comunity by drug manufacturers through "Dear Doctor" and
" Dear

Pharmaci st" letters or statograns, through pronotional materials sent
to

physi ci ans, or through representatives of pharnmaceutical conpanies
(detailers) who call on physicians. The Code of Federal Regul ations
(CFR)

allows for distribution of such warnings to physicians before revised
| abel

ing is approved by the FDA. The CFRs al so all ow a pharmaceutica
conpany to

change its | abeling without preauthorization fromthe FDA in order to
add

war ni ngs, precautions, or information concerning adverse reactions.

Bet ween Cct ober 1987, when Key becane aware of the

t heophyl | i ne-ci prof | oxacin

interaction, and Bocci’'s injury in October 1990, Key took no steps to
i nform

physi cians or patients of this potential toxicity problem although it
knew

of several cases of serious toxicity and one death caused by the
interaction

of theophylline and ciprofloxacin. During this period, Key continued to
pronote Theo-Dur as the only theophylline product that "protects

agai nst

toxicity."

Bocci began taki ng Theo-Dur when he was seven years old. On Cctober 21
1990,

when Bocci was 20 years old, he went to a nedical clinic for treatnent
of a

skin rash and was treated by Dr. Davis. Bocci indicated to Davis that
he was

not taking any nedi cations, although he was taking 900 nilligrans of
Theo- Dur

a day. Davis prescribed ciprofloxacin for the skin rash. Bocci took
bot h

ci profl oxacin and Theo-Dur from Cctober 21 to Cctober 26, 1990. On

Cct ober

27, 1990, Bocci went to an urgent care clinic, The Eugene Cinic, with
synpt ons i ncl udi ng nausea, vomiting and diarrhea. He was seen by Dr.
Edwar ds.

Edwar ds di scovered that Bocci had been on a stable dose of Theo-Dur for
a

long tine, and, although he considered a di agnosis of theophylline
toxicity,



he did not diagnose that condition. Edwards did not consult the PDR or
t he

PDR suppl enment. Edwards did not think that a patient on a stable dose
of

Theo-Dur coul d experience severe theophylline toxicity that could | ead
to

brai n damage unl ess the patient had taken an overdose, because Theo- Dur
had

been marketed and pronoted to himas a "safe" drug. The detail er who
had

pronoted the drug to Edwards and the Eugene dinic in 1989 and 1990
testified

that he would tell physicians that Theo-Dur had zero-order absorption
and

that it was safe. Edwards testified that he did not nmake a connection
bet ween

a patient on a stable dose of a safe drug such as Theo-Dur and a
serious

toxicity problem He therefore diagnosed gastroenteritis, treated Bocc
with

anti nausea nedi cati on and intravenous fluids, and then sent him hone.
Several hours later, Bocci had violent seizures and was taken to a
hospi t al

energency room Anticonvul sant nedi cati ons were admi nistered but failed
to

control the seizures, and the physicians attending himhad difficulty
di agnosi ng the cause of the seizures. Late that evening, after |earning
t hat

Bocci had been taking asthnma nedication, they tested for theophylline
toxicity and di scovered that Bocci’s theophylline |level was 63 ntg/m,
wel |

into the toxic range. The theophylline was renpved from Bocci’s bl ood
t hr ough

di al ysis and the sei zures ceased. However, Bocci suffered pernmanent
brain

damage as a result of the seizures.

A nunber of physicians testified about their know edge and
under st andi ng of

Theo-Dur as of Cctober 1990, when Bocci sustained his injury. Those
physi cians did not know about the theophylline-ciprofloxacin

i nteraction and

did not know that patients stabilized on standard doses of Theo- Dur
coul d

experience toxicity problens causing severe seizures such as those
experienced by Bocci. Those physicians did not know that blood | evels
of

t heophyl | i ne shoul d be obtained on patients using theophylline products
i f

the patients experienced nausea and vom ting.

On Bocci’s claims, the jury returned a verdict finding that Key was 65
percent at fault and Bocci was 35 percent at fault. On Edwards
cross-cl ai s,

the jury found that Key was negligent and that Key's negligence caused
Edwar ds’ damages and found that Key had nade fraudul ent

nm srepresentations

to



Edwar ds that caused hi m danage. The jury further found that Key caused
100

percent of Edwards’ dammges. The jury also found clear and convincing
evi dence that Key had acted with wanton disregard for the health and
safety

of others and had knowingly withheld fromor msrepresented to the FDA
or

prescri bing physicians information known to be material and relevant to
t heophylline toxicity, in violation of applicable FDA regul ations. The
court

entered a judgnent in Bocci’'s favor including conpensatory danages of
$5, 621, 648. 20(3) and punitive damages of $35 nmillion, and i n Edwards’
favor

for conpensatory damages of $500,000 and $22.5 million in punitive
damages.

On appeal, the only issues before us concern the verdict and damage
award in

Edwar ds’ favor.

Mary Carter Agreemnent

A nunber of Key's assignnents of error relate to a "Covenant

Not - t o- Enf or ce- Judgnent and Separate Loan Agreenment"” entered into by
Bocci ,

Edwards, and Edwards’ insurer. This type of agreement is comonly known
as a

"Mary Carter agreenent,’
it.(4)

Through this agreenent, which contenplated a | awsuit by Bocci agai nst
Edwar ds

and ot her defendants, Edwards guaranteed Bocci a m ni mumrecovery of at
| east

and we will use that term when di scussing

one nllion dollars and, at the same tinme, limted any recovery agai nst
Edwards to one million dollars. The agreenment contained the follow ng
t er ns:

In consideration for $200, 000, Bocci agreed not to enforce any judgnent
agai nst Edwards based on the events of October 27, 1990; Edwards | oaned
Bocci

an additional $800,000, the repaynent of which depended on Bocci’s
recovery,

if any, fromother defendants. In the event that Bocci recovered

agai nst no

ot her defendants, no repaynent of the | oan was required. In the event

t hat

Bocci recovered an anount in excess of $3 million from ot her
def endant s,
ful

repaynment of the $800, 000 | oan was required. (5) The existence of this
agreenment was known to Key before trial.

As an initial matter, we note that nost of Key's argunents pertaining
to the

Mary Carter agreenment focus on whether Edwards’ participation in the
case as

a defendant all owed Bocci an unfair procedural advantage. As noted, see
not e

2, above, no issues relating to Bocci’'s recovery agai nst Key are
currently

before this court, because Key settled with Bocci after the appeal was



comenced. After careful review of the briefs, however, we concl ude

t hat

Key's argunments concerning the Mary Carter agreenent renmin viable on
appea

because, if Key is correct, the procedural advantages that it has
identified

relating to the Mary Carter agreenent might indirectly have benefitted
Edwards in his cross-claimas well as benefiting Bocci in his claim
Al t hough

Key's primary argunment was that the Mary Carter agreenent provided
Edwar ds a

notive to maxinize Bocci’s recovery agai nst Key, as di scussed bel ow,
ot her

advantages relating to the way the case was presented to the jury, the
way

Wit nesses were exanined, and sinmlar matters, could have benefitted
Edwar ds

as well as Bocci.

Key asserts on appeal that the trial court erred in denying its
pretrial

noti ons concerning the Mary Carter agreenent. Key argued in those
not i ons

t hat Edwards shoul d be di smissed fromthe case because the agreenent
settled

Bocci’'s cl ai m agai nst Edwards, or alternatively, that the agreenent
shoul d

be

decl ared void or that Edwards should be realigned as a plaintiff rather
t han

a def endant.

On appeal, Key argues that the Mary Carter agreenent shoul d have been
decl ared void, as a violation of public policy. In Gillo v. Burke's
Pai nt

Co.

, 275 O 421, 427, 551 P2d 449 (1976), the court rejected the notion
t hat

Mary Carter agreenents are per se invalid under Oregon | aw. Moreover
ORS

18. 455, whi ch recogni zes covenants not to enforce judgnents,
denonstrat es

that Mary Carter agreenents do not violate the public policy of Oregon
The

trial court did not err in denying Key's notion to declare the

agr eenent

voi d

on the basis of public policy.

Key next argues that Bocci’'s cl ai magai nst Edwards shoul d have been
di sni ssed

before trial on the ground that the Mary Carter agreenent had fully
settled

those clains and, thus, no justiciable controversy existed between

t hose

parties. Key argues, in essence, that Bocci’'s clai magai nst Edwards
becane

noot when they entered into the Mary Carter agreenment. W di sagree
Wi | e

t he



agreenent had the effect of limting Edwards’ liability for Bocci’s

i njury

to

an anmount between $200, 000 and one nmillion dollars, it did not

est abl i sh

Edwards’ liability. As the agreenent itself states, one of its purposes
was

to permt Edwards to establish that he was not liable for Bocci’s

i njury,

while limting his financial exposure and all owi ng himan opportunity
to

cross-clai magai nst Key. A justiciable controversy exists when "the
interests

of the parties to the action are adverse," and "the court’s decision in
t he

matter will have sone practical effect on the rights of the parties to
t he

controversy." Brumett v. PSRB, 315 O 402, 405-06, 848 P2d 1194
(1993).

Bocci’s and Edwards’ interests were sufficiently adverse to survive the
first

prong of that test: Bocci asserted that Edwards was negligent, and
Edwar ds

asserted that he was not negligent. How much Edwards woul d pay Bocc
depended

on whether, or to what extent, the jury deternined Edwards to be
negli gent.

That both Bocci and Edwards had an interest in establishing that Key
was at

fault does not destroy that adversity. A decision would have "sone

practi cal

effect,” in that it would deterni ne whet her Edwards woul d pay Bocci
$200, 000,

one nmllion dollars, or sonme anpbunt in between.

That conclusion is consistent with our holding in Stephens v. Bohl man,
138

O

App 381, 909 P2d 208, rev den 324 O 18 (1996). In Stephens, one of the
defendants settled with the plaintiff for a flat sum but agreed to
remain

in

the case as a defendant. Distinguishing that kind of arrangenment froma
Mary

Carter agreenment, we concluded that no justiciable controversy existed
between the plaintiff and the settling defendant because the settling
defendant "had no interest in the outcone of the case against [the
non-settling] defendant because it could neither gain nor |ose anything
as a

result of the trial." Id. at 385 W distinguished the agreenment in

St ephens

fromthe "true" Mary Carter agreenent at issue in Gillo, noting that
in

Gillo, while "the settling defendant’s interest in the case becane
adver se

to that of the other defendant, the settling defendant clearly retained
an



interest in the outcone" due to the repaynent provisions of the
agr eenment .
Id

(enphasi s added). This case involves a "true" Mary Carter agreenent
li ke
the one at issue in Gillo, and not a settlenent agreenent of the type
at
i ssue in Stephens. The trial court properly denied Key's pretrial
notion to
di sni ss Edwards as a defendant.
The dissent’s position--that no justiciable controversy existed between
Bocci

and Edwards after they entered into the agreenment--is untenable. O
App

at _ (Landau, J., dissenting slipop at _ ). As an initial natter,
nei t her

defendants nor the dissent explain why the resolution of this question
woul d

justify overturning a verdict in Edwards’ favor on an entirely

di fferent

claim In any event, were the dissent’s analysis of this issue correct,
it

would lead to an inevitable conclusion that Gillo and Stephens were
incorrectly decided. Wiile the dissent narrowWy franes the issue as
whet her

the trial court in this case erred by failing to dismss Edwards from
t he

case, such a hol ding would have the nmuch wider inplication that no
justiciable controversy ever exists between a plaintiff and a def endant
who

are parties to a Mary Carter agreement. Thus, if the dissent were
correct,

Mary Carter agreenents would not be valid and enforceabl e under Oregon
I aw,

despite what we have said in Stephens, and despite what the Suprene
Court

has

said in Gillo.

In any case, any error in failing to dismss Edwards as a def endant

bef ore

trial was not prejudicial. Bocci’s claimagainst Edwards was di sm ssed
bef or e

the case was subnmitted to the jury, and Edwards woul d have renmi ned a
party

in any event due to his claimagainst Key. Defendants offer no

expl anati on

of

why the trial court’s failure to dism ss Bocci’'s clai magai nst Edwards
woul d

justify setting aside Edwards’ verdi ct agai nst Key, and we can think of
none.

See Stephens, 138 O App at 386 (where settling defendant was di sm ssed
before the case was subnmitted to the jury, error in failing to dismss
settling defendant before trial was harnless, given that the sane

evi dence

woul d have been adnitted had that defendant been di sm ssed earlier).



Key argues alternatively that the trial court should have realigned
Edwar ds

as a plaintiff, citing authority fromother jurisdictions. The gist of
Key' s

argunent is that Edwards’ participation as a defendant created an
unfair

procedural advantage. Key notes that Edwards’ testinony
(unsurprisingly)

i ndicated that Key's failure to warn, rather than Edwards’ failure to
di agnose, was the cause of Bocci’'s injuries, and further points out

t hat

Bocci’'s attorney did not cross-exan ne Edwards vigorously to try to
est abl i sh

that Edwards was negligent. Key inplies that the jury was m sled by
this

alignment of the parties, to Key's di sadvant age.

Key's argunments would be equally applicable to any case in which a
plaintiff

enters into a covenant not to enforce a judgrment with a defendant who
remai ns

party to a lawsuit. ORS 18.455, however, specifically recognizes the
validity

and enforceability of such covenants(6) and does not preclude

def endant s who

enter into such agreenents with plaintiffs fromparticipating as

def endant s

inalawsuit. As to Key's argurment that the jury was likely to be
msled if

Edwards was not realigned as a plaintiff, we are unconvi nced that
juries are

SO0 naive as to assume that parties’ interests in a civil case are
def i ned

solely by whether they are | abel ed "defendants" or "plaintiffs.
had

anpl e opportunity to--and in fact did--argue extensively to the jury
about

Edwards’ and Bocci’s nutual interest in verdicts against Key. Juries
are

regul arly asked to nake factual decisions concerning liability where
NUITEr OUS

defendants are pointing fingers at each other in an effort to establish
t hat

they are not responsible for an injury. Juries are regularly asked to
deci de

the nerits of defendants’ cross-clains agai nst one another. Juries,
when

properly instructed, can assess the interests of the parties, whether
t hose

parties are | abeled as plaintiffs or defendants.

That conclusion brings us to Key’'s next assignnent of error, that the
trial

court abused its discretion in its instructions to the jury concerning
t he

Mary Carter agreenment. The trial court gave the jury the follow ng
prelimnary instruction regarding the Mary Carter agreenent:

"I do need to informyou that settlenent agreenent has been reached
bet ween

Key



the plaintiff and Dr. Edwards. Dr. Edwards, nevertheless, remains a
party to

this lawsuit under the ternms of the settlenment agreenent and he will be
of fering evidence that he was not negligent in his involvenent in this
case

and he also has filed what we call a cross-claim He is making a claim
hi nsel f agai nst Key Pharnaceutical s.

"The settlenent agreenent contains a schedul e for repaynent, however,
to Dr.

Edwards by the plaintiff if the plaintiff is awarded a verdi ct agai nst
t he

def endant Key Pharnaceuticals Conpany. So there is that relationship

t hat

you

need to be aware of, but the jury that is selected in this case is to
consider the fact of the settlenent only as it mght bear on the issue
of

credibility or believability of the witnesses who testify, and it is
not to

be considered in any way in determ ning the anount of the verdict or
damages,

if any, that the jury should award at the end of the case."

Key argues on appeal that the jury instruction should have inforned the
jury

of the specific terns of the agreement, so that it could have pointed
out to

the jury the covert cooperation between Edwards and Bocci. In the tria
court, however, Key argued that the statenent that Edwards renmained in
t he

case to establish that he was not negligent was "absol utely |udicrous,"”
t hat

Edwar ds had no financial stake in the outcome of the case, and that the
reason Edwards was a party was "so that his insurance carrier can

recoup

sone

of the noney that they have agreed to pay towards the nillion dollar
guarantee."(7) W consider only the argunents that Key adequately
preserved

inthe trial court. ORAP 5.45

Key sought to have the court instruct the jury that Edwards had no
financi al

stake in the outconme of Bocci’'s claim As discussed above, Edwards had
a

financial stake in the outcone of that claim Key sought to have the
court

informthe jury about Edwards’ insurance coverage. G ving such an

i nstruction

woul d have been error, because "the injection of insurance into the
trial of

a case where it is irrelevant is ground for reversal
Term nal s v.

P. S. Lord, 242 O 1, 37, 406 P2d 556 (1965). See also OEC 411 (limts
on

adm ssibility of evidence concerning liability insurance). Edwards’

mal practice insurance situation had no i ndependent relevance in this
case

and

V\at er way



al nrost certainly would have been prejudicial to Edwards in the jury's
deliberation of liability as between Bocci and Edwards. The court did
not

err
in giving the prelimnary instruction quoted above. The instruction
gave a

general overview of the Mary Carter agreenent that accurately, if
briefly,

sumari zed the docurment. Particularly in the light of the fact that Key
does

not point to any specific error in the trial court’s later, nore in-
depth

i nstruction concerning the Mary Carter agreenent, see note 7 above, we
are

unable to see how the court erred in giving the prelimnnary

i nstruction.

Key next argues that the trial court erred in linmting what it could
say

about the Mary Carter agreement during its opening statenent. Key nakes
no

speci fic argunents concerning this assignnent of error, and it is

uncl ear

fromthe excerpt of the record provided by Key exactly what Key w shed
to

tell the jury about the agreenent, except that the agreenent "created a
fund

for litigation." However, the real problemw th Key’'s argunent is that
this

i ssue was raised before trial, and the court did not nmake a ruling on
what

Key could or could not tell the jury during opening argurment. Key's
counsel

asked for guidance as to what he could say about the agreenent, and the
court

stated that "for the nonment, | don’t have an answer to your question,"
al t hough the court did suggest that counsel should not go into too nmuch
detail about the Mary Carter agreenment in its opening. Trial courts
have a

great deal of discretion to control how parties nmake their argunents
See

generally Troutman v. Erlandson, 279 O 595, 605, 569 P2d 575 (1977).
The

trial court’s suggestion to Key's attorney that he should not go into

t oo

much detail about the agreenent during opening argunments was not an
abuse of

discretion, in light of the court’s substantive decision about the

adm ssibility of the terns of the agreenment, discussed bel ow

Key's central argunment concerning the Mary Carter agreenent is that the
trial

court erred in refusing to allow Key to introduce the agreenent itself
into

evidence. In Gillo, 275 O at 427, the court stated that such
agreement s

are

valid and enforceable, but went on to note that the agreement in that
case



"woul d have been subject to pretrial discovery and, upon request of
defendant, woul d have been admi ssible into evidence." Key relies on

t hat

statenent in support of its contention that the trial court was
required to

admt the agreenment into evidence, rather than sinply to describe the
rel evant portions of the agreement to the jury.

The trial court did not ignore the above-quoted statenent fromthe
Gillo

case. Rather, the court recognized that tension existed between that

di ct um

fromGillo and a nore recent case, Holger v. Irish, 316 O 402, 851
P2d

1122

(1993). In Gillo, the plaintiff and a defendant entered into a Mary
Carter

agreenent that was sinmlar in substance to the one at issue here. The
nonsettling defendant, however, did not discover the existence of the
agreenment until after the trial.(8) The question in Gillo was whet her
t he

defendant was entitled to a new trial based on newy discovered

evi dence

275

O at 423. The court concluded that the defendant was not entitled to a
new

trial because, although it did not know specifically of the Mary Carter
agreenent, it knew that the other defendant, who was a party to that
agreenent, intended to settle with the plaintiff, and in fact knew that
t he

def endant had advanced noney to the plaintiff. Id. at 427-28. Thus, the
court

concl uded that the defendant who was not party to the agreenent had not
exerci sed due diligence and was not entitled to a newtrial. Id. at

429

Hol ger, by contrast, concerned the propriety of informng a jury about
a

plaintiff’s settlement with a defendant that had resulted in the

di sni ssa

of

t hat defendant fromthe case before trial. The trial court told the
jury of

the settlenent, on the ground that the jury would "wonder why the
[settling

def endant was] not involved in the case." Holger, 316 O at 413. The
Supr ene

Court held that telling the jury of the settlenent was error, because
"in

t he
usual case, it is not proper to informthe jury concerning a
plaintiff’s

renedi es or potential renedi es agai nst persons who are not parties in
t he

di spute that the jury is to decide, unless that information has

i ndependent

rel evance." |d. at 414.

W agree with the trial court that sonme tension exists between Gillo
and



Holger. Gillo declares, albeit in dictum that a Mary Carter agreenent
woul d

have been adm ssible into evidence. Holger indicates that a jury
general ly

shoul d not be inforned of settlenments unless the information has

i ndependent

rel evance. The trial court attenpted to accombdate those conpeting
interests

by allowing the jury to know as nmuch about the Mary Carter agreenent as
had

"i ndependent relevance." See al so CEC 408, 411 (evidence concerning
settlenments and liability insurance not adm ssible to denonstrate
l[iability

but may be admissible for other purposes, such as proving bias or
prejudi ce

of a witness). W agree with the trial court that the dictumin Gillo
shoul d

not be read expansively to nean that irrelevant or prejudicial material
contained in a Mary Carter agreenent always nust be adnitted into

evi dence

The nore reasonable reading of Gillo, and a reading that is easily
reconcilable with Holger, is that the existence and terns of a Mary
Carter

agreenment may be relevant, but that the agreenent’s adm ssibility is
subj ect

to the strictures otherw se placed on rel evant evi dence.

Al t hough on appeal Key appears to be arguing that the entire agreenent
shoul d

have been adnmitted into evidence, in the trial court Key argued that

t he

agreenment should be admitted into evidence in a redacted form deleting
portions that Key believed were "self-serving," i.e., recitals that
Bocci

and

Edwards agreed that Key failed to reasonably warn physicians concerning
Theo-Dur’s toxicity, that Edwards and Bocci agreed that Key was
primarily

responsi ble for Bocci’s injury, and that Edwards was not admitting any
liability by entering into the agreenent. Key did not, however, propose
to

redact the information concerning Edwards’ liability insurance fromthe
agreenment. As noted above, adm ssion of evidence pertaining to Edwards’
liability insurance woul d have been error. Key argues on appeal that
Bocci

and Edwards had the "burden to object to the portions containing

i nadni ssi bl e

evi dence such as the anmount of the settlenent and insurance." That is
incorrect. Wiere a party attacks the exclusion of an exhibit that
cont ai ns

some irrelevant material, that party has "the burden of excising the
irrelevant portions of the exhibit to preserve the clained error."
Fazzol ari

v. Portland School Dist. No. 1J, 78 Or App 608, 614, 717 P2d 1210
(1986),

aff’d on other grounds 306 Or 1 (1987). See also State v. Thomas, 149

O App



557, 561, 945 P2d 1056 (1997) (if any part of an offer of proof was
properly

excluded, there is no reversible error); Smth v. Wite, 231 O 425,
435,

372

P2d 483 (1962) ("Were there is a single offer of proof which includes
mat t er

that is objectionable, the entire offer may be rejected."). Gven the
nat ur e

of Key's offer of proof, the trial court did not err in failing to
admt the

Mary Carter agreenment, as redacted by Key, into evidence.

Key al so argues that the trial court erred in limting its cross-

exani nation

of Edwards about the Mary Carter agreenment. On cross-exam nation,
counsel

for

Key asked Edwards whether, in view of the Mary Carter agreenent, he had
any

financial exposure in this case. Edwards replied that he did. Despite
t hat

answer, Key’'s counsel asked: "And you do not have such exposure in this
case,

at all, do you, sir?" The court sustained the objection to that

qguesti on.

Key's counsel then asked the court if he could "explore that," and the
court

said that he could not. On appeal, Key argues that the extent of

Edwar ds’

financial exposure under the Mary Carter agreenent was relevant to
denonstrate Edwards’ bias. Because Key did not nake an of fer of proof
concerning that issue, we are able to infer fromthe record only that
Key

was

not allowed to bring out on cross-exam nation the actual anmpount of the
settlenent and |oan as set forth in the Mary Carter agreenment, and
Edwar ds’

insurer’'s participation in the agreenent. (9)

CEC 609 provides, in part:

"(1) The credibility of a witness may be attacked by evidence that the
Wi t ness engaged in conduct or nmade statements showi ng bias or interest.

* %

*

"(2) If awitness fully adnmits the facts clainmed to show the bias or

i nterest

of the witness, additional evidence of that bias or interest shall not
be

admtted. * * *."

| npeachnent for bias or interest may be appropriate in a situation such
as

this, where Edwards not only had an interest in proving his own claim
agai nst

Key, but the Mary Carter agreenment gave himan interest in naxinm zing
Bocci’ s

recovery agai nst Key as well. However, for several reasons, we reject
Key' s



argunents that the trial court committed reversible error by limting

t he

cross-exam nati on of Edwards

A court has discretion to limt the cross-exanination of a witness for
bi as,

particularly in situations in which the information sought woul d be
prejudicial. The information Key sought from Edwards on cross-

exani nation

apparently was the exact anmpunt that Edwards’ nmal practice insurer would
pay

shoul d Bocci recover particular suns from Key. The potential for
prejudi ce

was significant because the information Key was trying to elicit could
have

di stracted or confused the jury, which had been properly instructed not
to

consi der that settlenent when deternining danages. Mreover, Key makes
no

argunent that the insurance information was relevant to denonstrating
Edwards’ bias. Cf. Holger, 316 O at 415 (even a legally correct

i nstruction

concerning the effect of settlenent could be error if it could distract
jury

fromappropriate anal ysis); Johnson v. Hansen, 237 O 1, 4, 389 P2d 330
(1964) ("In the ordinary case, the presence or absence of insurance is
not

only irrelevant, but the unnecessary injection of the subject into the
trial

is prejudicial.").

The need for evidence denpnstrating bias nust be wei ghed agai nst the
danger

of unfair prejudice. OEC 403. Key has failed to articulate how the
cross-exam nation it w shed to undertake woul d have denonstrated
further

bi as

than was al ready apparent fromthe nature of the Mary Carter agreenent
itself. Gven the questions asked, it is clear that Key was attenpting
to

show that Edwards’ nmal practice insurer, rather than Edwards hinself,
had t he

only financial exposure in the case. Key does not explain how that fact
somrehow nade Edwards nore biased against Key and in favor of Bocci than
woul d

have been the case if Edwards had no mal practice insurance. In fact,

t he

opposite would be true: |f Edwards rather than his insurer were
potentially

responsi bl e for paying for the harmto Bocci, he would have all the
nor e

reason to be taking the position that Key caused Bocci’s harm G ven

t he

doubtful relevance of this evidence, the trial court did not err in
excl udi ng

the evidence in light of the danger of unfair prejudice.

For essentially the sanme reason, any error in failing to allow Key to
pur sue



its cross-exam nation on this point undoubtedly was harnml ess error. As
not ed

above, the jury knew of the existence of the Mary Carter agreenent and
knew

that Bocci’s recovery agai nst Key could affect how nuch Edwards woul d
pay

Bocci. Aside fromthe fact that the information that Key was apparently
trying to solicit did not denonstrate bias, any possible bias would
rel ate

to

Bocci’s claim it would not relate to Edwards’ own cl ai m agai nst Key.
The

exi stence of Edwards’ claimagainst Key told the jury what it needed to
know

about Edwards’ "bias" in this case, at least as it pertains to Edwards
own

cl ai ns agai nst Key which are the only clains at issue on appeal. To the
extent that this evidence could be said to have any nargi nal rel evance
what soever, it would be relevant only to Edwards’ bias in favor of
Bocci’' s

claims, not to Edwards’ bias in favor of his own clains. Evidential
error is

not presuned to be prejudicial. CEC 103(1). W are unable to concl ude
t hat

the trial court’s linmtation on Key's cross-exam nation of Edwards, if
error

at all, was reversible error as to Edwards’ cl ai m agai nst Key.

The trial court did not err inlinmting Key's cross-exam nation
concer ni ng

the anpbunt of the settlenment and Edwards’ mml practice insurer’s
participation

in the Mary Carter agreenent.

Jury Deliberations

After the verdict was received, the trial court notified the parties by
letter that a copy of the current issue of Prevention magazi ne was
found in

the jury roomand that it contained an article entitled "Get Of the
Ast hma

Tightrope." The author of that article advocated asthma control via

i nhal ed

steroids as safer than oral nedications such as theophylline. The
article

did

not discuss Theo-Dur or drug interactions. Key nmoved to have the court
recal |

the jurors and exani ne each one under oath concerni ng that nagazi ne.
The

court denied Key's notion, as well as Key's notion to set aside the
verdi ct

and notion for a newtrial. The trial court held that Key had failed to
make

an adequat e showi ng of juror msconduct. The court found that, even if
one

or

nore of the jurors had read the article in question, no nisconduct had
occurred, and there was nothing in the article that was pivotal to a
fair



resol ution of the case: "The Prevention article could not possibly have
af fected the outcone of the case."
On appeal, Key argues that the trial court abused its discretion in

r ef usi ng
to recall the jury to interrogate them about the nagazine and in
denying its

notion for a newtrial. For the follow ng reasons, we disagree that the
court

abused its discretion.

UTCR 3. 120 provides, in part:

"(2) After a sufficient showing to the court and on order of the court,
a

party may have contact with a juror in the presence of the court and
opposi ng

parti es when:

" % * % *

"(b) there is a reasonable ground to believe that a juror or the jury
has

been guilty of fraud or m sconduct sufficient to justify setting aside
or

nodi fyi ng the verdict or judgnent."

"There is a strong policy in Oregon to protect jury verdicts from

at t ack,

and

courts are hesitant to interrogate jurors after they have reached a
verdi ct

in order to probe for potential msconduct.'
Oregon,

122 Or App 100, 103, 857 P2d 148 (1993). See al so Erstgaard v. Beard,
310 Or

486, 498, 800 P2d 759 (1990) (sane). In the present case, not only is

t here

no evi dence of actual jury msconduct, but there is virtually no

pot enti al

for msconduct. The jurors were not instructed to avoid bringing
readi ng

materials into the jury roomand were not forbidden to read articles
such as

an article on asthma in the current issue of a popul ar nmagazi ne. The
court

did not abuse its discretion in denying Key's notion to interrogate the
jurors.

The sane is true for the court’s denial of Key's notion for a new
trial.

"Only the clearest kind of juror msconduct can trigger the tria
court’s

right to exercise its discretion and order a new trial." Erstgaard, 310
O

at

497. A conparison of the present case and Erstgaard is instructive. In
Erstgaard, a mal practice action, juror Barrett stated during voir dire
t hat

she had been treated by defendant Dr. Allen, that she had stopped

seei ng

Al len due to a change in insurance, and that she could be objective in

Koennecke v. State of



deciding the case. |Id. at 490. After trial, several other jurors
conpl ai ned

that Barrett had stated that Allen had saved her niece’'s life, and had
st at ed

that finding the doctor negligent would ruin the doctor’s reputation.
Id. at

492-93. The Oregon Suprenme Court found that the trial court had abused
its

discretion in granting a new trial under those circunstances:

"In the relatively few cases in which this court has either permtted
or

required a newtrial for juror msconduct that occurred during the

del i berating process, we have found none in which the m sconduct
consi st ed

solely of juror argunent. Al the cases have involved specific acts by
jurors

designed (and later clainmed, either explicitly or inplicitly) by the
particular offending jurors to give them special know edge concerning
one of

the disputed facts in the case then under consideration. See, e.g.,
Sander s

v. Curry County, 253 Or 578, 456 P2d 493 (1969) (unauthorized

i nspection of

premi ses); Wlfe v. Union Pacific R Co. [230 O 119, 368 P2d 622
(1962) ]

(unaut hori zed visit to accident scene); Thomas v. Dad' s Root Beer,
Etc., 225

O 166, 356 P2d 418, 357 P2d 418 (1960) (view of accident scene and
unaut hori zed experinent); Eckel v. Breeze, 221 O 572, 577, 352 P2d 460
(1960) (view of scene); Schneider v. Me, 151 O 353, 50 P2d 577 (1935)
(view

of accident scene). Barrett’'s actions were different. She did not
obtain new

information relating to Allen’'s care for the plaintiff child. She

simply

di scl osed the basis of her pre-existing bias. That is argunment, not
superi or

know edge of a pivotal fact concerning sone issue in the case actually
bei ng

decided by the jury." Id. at 497-98.
The present case presents significantly fewer reasons for granting a
new

trial. In Erstgaard, the court recognized that juror Barrett’s remarks
wer e

i nappropriate, and "of doubtful nerit." Id. at 497. Here, all that can
be

said is that a juror may have carried a current issue of a popul ar
nmagazi ne

into the jury room No m sconduct has been denobnstrated. The magazi ne
contained an article by a doctor who advocated treating asthma by
car ef ul

noni toring of breath flow and the use of inhaled steroids. That
article,

even

if read by any of the jurors, could not have provided "superior

know edge of



a pivotal fact concerning sone issue in the case actually being deci ded
by

the jury." Id. at 498. The trial court did not abuse its discretion in
denying a new trial.(10)

Motion for Directed Verdict

Key next argues that the trial court erred in failing to direct a
verdict in

its favor on Edwards’ negligence and fraud cross-clains. W consider
only

those argunents that Key preserved in the trial court and presented
properly

on appeal. ORAP 5.45,(11)

Key acknow edges that, under Oksenholt v. Lederle Labs, 294 O 213,
215, 656

P2d 293 (1982), a physician can "maintain an action for

nm srepresentation

and

negl i gence agai nst a prescription drug manufacturer that m srepresents
i nformation about its drug to the doctor[.]" In Cksenholt, the
plaintiff, a

physician, relied on infornmation provided by the defendant drug
manuf act ur er

and prescribed a drug that caused a patient to go blind. Key seeks to
di stingui sh Cksenholt on the ground that the physician in that case
actual ly

prescri bed the drug invol ved, whereas Edwards did not prescribe Theo-
Dur to

Bocci. Nothing in Oksenholt indicates that such a distinction would
defeat a

physician’s claimsuch as this, where the physician alleges that the
manuf acturer’s negligence and fraud caused the physician to m sdi agnose
a

condition caused by the manufacturer’s drug.



