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       The SLA provides, in relevant part:1
Any manufacturer, importer, or dealer of an assaultweapon or machine gun shall be held strictly liable in tort,without regard to fault or proof of defect, for all direct andconsequential damages that arise from bodily injury or death ifthe bodily injury or death proximately results from thedischarge of the assault weapon or machine gun in the Districtof Columbia.D.C. Code § 7-2551.02.

FARRELL, Associate Judge: This appeal presents two primary issues:  Does theProtection of Lawful Commerce in Arms Act (“the PLCAA”), 15 U.S.C. §§ 7901 et seq.(2005), by its terms require dismissal of the plaintiff/appellants’ suit under the District ofColumbia’s Assault Weapons Manufacturing Strict Liability Act of 1990, D.C. Code § 7-2551.01 et seq.  (2001) (“the SLA”); and, if so, does the PLCAA as applied to theplaintiffs’ pending claims under the SLA violate separation of powers principles or dueprocess principles embodied in the Fifth Amendment, or constitute a “taking” under theFifth Amendment for which “just compensation” must be paid.  We answer the firstquestion yes, the second question no, and affirm the dismissal of the plaintiffs’ suit.
I.

This litigation began when the individual plaintiffs and the District of Columbia(hereafter collectively “the plaintiffs”) sued the defendants, various gun manufacturers,importers, or distributors of firearms, alleging negligence, creation of a public nuisance,and liability under the SLA.   This court in District of Columbia v. Beretta, 872 A.2d 6331
(D.C. 2005) (en banc) (Beretta I), upheld the trial court’s dismissal of the negligence andpublic nuisance claims but reversed the dismissal of the SLA claim, allowing the individual



3plaintiffs to “advance to discovery on strict liability notwithstanding the difficulties ofproof they may confront,” and similarly permitting the District government to proceed onthat claim “to the extent . . . that it seeks subrogated damages as to named individualplaintiffs for whom it has incurred medical expenses.”  Id. at 637.
Subsequently, however, Congress enacted the PLCAA, key purposes of which (asstated in 15 U.S.C. § 7901 (b)), were to:

(1) . . . prohibit causes of action against manufacturers,distributors, dealers, and importers of firearms or ammunitionproducts, and their trade associations, for the harm solelycaused by the criminal or unlawful misuse of firearm productsor ammunition products by others when the product functionedas designed and intended. . . . [and]*     *     *     *(4) . . . prevent the use of such lawsuits to impose unreasonableburdens on interstate and foreign commerce.
The PLCAA provides that a “qualified civil liability action may not be brought inany Federal or State court,” id. § 7902 (a), and that a “qualified civil liability action that ispending on October 26, 2005 [the date of enactment], shall be immediately dismissed bythe court in which the action was brought or is currently pending.”  Id. § 7902 (b).  A“qualified civil liability action” is defined as:

a civil action or proceeding or an administrative proceedingbrought by any person against a manufacturer or seller of a
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       A “qualified product” is defined as “a firearm (as defined in subparagraph (A) or (B)2of section 921 (a)(3) of title 18), including any antique firearm (as defined in section 921(a)(16) of such title), or ammunition (as defined in section 921 (a)(17)(A) of such title), ora component part of a firearm or ammunition, that has been shipped or transported ininterstate or foreign commerce.”  15 U.S.C. § 7903 (4).

qualified product,  or a trade association, for damages,[2]punitive damages, injunctive or declaratory relief, abatement,restitution, fines, or penalties, or other relief, resulting from thecriminal or unlawful misuse of a qualified product by theperson or a third party . . . . 
However, not every civil action against a manufacturer or seller of firearms is barredby the PLCAA.  Specifically, as relevant here, a qualified civil liability action “shall notinclude”:

*     *     *     *(iii) an action in which a manufacturer or seller of a qualifiedproduct knowingly violated a State or Federal statuteapplicable to the sale or marketing of the product, and theviolation was a proximate cause of the harm  for which relief issought, including — (I) any case in which the manufacturer or seller knowinglymade any false entry in, or failed to make appropriate entry in,any record required to be kept under Federal or State law withrespect to the qualified product, or aided, abetted, or conspiredwith any person in making any false or fictitious oral or writtenstatement with respect to any fact material to the lawfulness ofthe sale or other disposition of a qualified product; or(II) any case in which the manufacturer or seller aided, abetted,or conspired with any other person to sell or otherwise disposeof a qualified product, knowing, or having reasonable cause tobelieve, that the actual buyer of the qualified product wasprohibited from possessing or receiving a firearm orammunition under subsection (g) or (n) of section 922 of Title18.
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       The PLCAA defines the District of Columbia as a “State” for purposes of the statutory3exception and other provisions of the statute.

Id. § 7903 (5)(A)(iii).  The parties here, and other courts construing this language, havereferred to subsection (5)(A)(iii) as the “predicate exception” to the PLCAA because, totake effect, it requires that the manufacturer or seller have committed an underlying (orpredicate) statutory violation.  We will identify it that way also.
Following enactment of the PLCAA, the defendants here moved to dismiss the SLAclaim, and on May 22, 2006, Judge Brook Hedge granted the motion in a memorandumopinion and order.  She concluded, first, that because the SLA “is a state statute  that[3]

applies specifically and exclusively to the firearms industry,” causes of action under theSLA would, “under a literal interpretation of the predicate exception, . . . seem to beexcluded from the PLCAA’s definition of a ‘qualified civil liability action.’” Nevertheless,the judge applied principles of statutory construction to consider whether, “[w]hen taken asa whole and in the context of the purpose of the PLCAA, . . . the predicate exception wasmeant to include any state statute that applies to a result of the sale or manufacture offirearms, or [instead] whether it was meant to include only those state statutes that apply tothe manner in which firearms are marketed or sold” (emphasis in original).  Performing thisinquiry, in particular after applying the doctrine of ejusdem generis (“where specific wordsfollow general words, the application of the general term is restricted to things . . . similarto those specifically enumerated,” citing 2A N. SINGER, SUTHERLAND STATUTORYCONSTRUCTION § 47.17 (5th ed. 1992)), the court reasoned that “the specific cases given asexamples in the predicate exception are clearly those involving violations of statutesregulating the manner in which firearms are sold or marketed,” and that, accordingly, “the



6state statutes . . . mentioned in the general part of the predicate exception are limited to[those] regulating the manner in which firearms are sold or marketed, and not statutes thatare merely capable of being applied to the result of the sale or marketing of firearms.”  Anyother interpretation, the judge believed, would “lead[] to a result . . . plainly at variancewith the [PLCAA] as a whole.”  Thus, because the SLA by its terms is not a statuteregulating how — the manner in which — firearms are marketed, it “imposes the type ofliability . . . Congress has attempted to prohibit by . . . the PLCAA,” and the plaintiffs hadfailed to bring their cause of action within the predicate exception.
The judge further rejected the plaintiffs’ arguments for unconstitutionality of thePLCAA as applied.  First, although the PLCAA directs the “immediate[] dismiss[al]” bycourts of any “qualified civil liability action” still pending, it does not violate the separationof powers and specifically “the rule stated in United States v. Klein, 80 U.S. (13 Wall.) 128(1871),” because the statute “works to provide a new legal standard for courts to apply” —it “defines a new class of civil actions” — and, rather than dictating the judgment in a case,leaves to the courts the “determination as to whether particular cases satisfy that new legalstandard or its exceptions.”  Nor does the statute deprive claimants whose cause of actionhas accrued under the SLA of due process of law, the judge ruled, because “[a] typical tortcause of action, whether based in statute or in the common law, . . . ‘is inchoate and affordsno definite or enforceable property right until reduced to final judgment’” (citationomitted); and it therefore may be limited or eliminated by legislation such as the PLCAAthat is “rationally related to a legitimate governmental purpose.”  Finally, for essentially thesame reason, the judge ruled that the plaintiffs’ cause of action under the SLA is not a“vested property right” subject to the Takings Clause of the Fifth Amendment. 
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       Dismissal in this event would be required whether the matter is viewed as one of4federal pre-emption or, instead, as an instance of the rule that “a congressional statute ofnational application prevails over a statute applying only to the District of Columbia.”  In reEstate of Couse, 850 A.2d 304, 305 n.1 (D.C. 2004) (quoting District of Columbia v.Wolverton, 112 U.S. App. D.C. 23, 24 n.3, 298 F.2d 684, 685 n.3 (1961)).

II.  Statutory Interpretation
We consider first the plaintiffs’ argument that their cause of action under the SLAfits within the predicate exception of the PLCAA, an issue of statutory construction that wedecide de novo.  See Chamberlain v. American Honda Finance Corp., 931 A.2d 1018,1022-23 (D.C. 2007).  As the plaintiffs concede, if their action is not one alleging“violat[ion by the defendants of] a . . . statute applicable to the sale or marketing of” afirearm, 15 U.S.C. § 7903 (5)(A)(iii), then it is a “qualified civil liability action” that mustbe dismissed, unless the Constitution dictates otherwise.4

The plaintiffs contend they have met the predicate exception because their complaintalleges that the defendants “knowingly violated” the SLA, a statute that by its express terms“appli[es] to the sale or marketing of” a class of firearms.  Our difficulty with this positionbegins, however, with determining just how the defendants may be said to have “violated”the SLA.  In ordinary language, a “violation” is understood to mean “an infringement ortransgression,” WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 2554 (2002 ed.), anda violation of a law to mean “[a]n infraction or breach of the law.”  BLACK’S LAWDICTIONARY 1600 (8th ed. 2004).  Plain meaning, therefore, would seem to require the lawin question to contain a prohibition against, or standards of, conduct that are being violated.Indeed, the PLCAA illustrates statutory “violations” in this sense that it has in mind by



8exempting from its reach actions in which, for example, the manufacturer or seller is shownto have “knowingly made any false entry in, or failed to make appropriate entry in, anyrecord required to be kept under Federal or State law with respect to [firearms],” § 7903(5)(A)(iii)(I), or to have “conspired with any other person to sell” a firearm knowing thatthe actual buyer “was prohibited from possessing or receiving a firearm” under federal law.Section 7903 (5)(A)(iii)(II).  Significantly, too, District of Columbia law provides astatutory cause of action for damages against firearms manufacturers or sellers who“violate[] a . . . statute” in the commonly understood sense of those words.  See D.C. Code§ 7-2531.02 (a) (2001).  While otherwise generally mirroring the SLA, it requires proof thatthe defendant “knowingly and willfully engaged in the illegal sale” of a firearm, id.(emphasis added), defined to mean any of four actions including “[f]ailure to establishproof of the purchaser’s residence in a jurisdiction where the purchase of the weapon islegal,” id. § 7-2531.01 (4)(A), or “[f]ailure to maintain full, complete, and accurate recordsof firearm sales as required by local, state, and federal law.”  Id. § 7-2531.01 (4)(c).
The plaintiffs, however, have not alleged liability under D.C. Code § 7-2531.02, noris their SLA claim that the defendants knowingly violated any proscriptions orrequirements of local or federal law governing the sale or possession of firearms.  Insteadtheir argument is that the SLA, which by its terms would make these defendants “strictlyliable in tort” for death or injuries resulting from the discharge of an assault weapon ormachine gun they manufactured or sold, embodies “a legal duty owed to the residents of theDistrict” and that its requirement to compensate for injuries “thus presupposes a ‘violation’of a statutory duty.”  Br. for Individual Plaintiffs at 4-5 (citing BLACK’S LAW DICTIONARYas defining “violation” broadly to include “contravention of a right or duty”).



9

       The plaintiffs acknowledge that the closest analogy to the cause of action the SLA5creates is the common law doctrine of “abnormally dangerous activities,” which makes aparty engaging in such activity a virtual insurer against resulting injury.  See RESTATEMENT(SECOND) OF THE LAW, TORTS § 519 cmt. d, at 35 (1977) (liability imposed by this doctrineis “the responsibility of relieving against [the] harm [caused by such activity] when it doesin fact occur”).

Imaginative though this argument is, we think it stretches the meaning of “violation”well beyond what the authors of the PLCAA reasonably intended.  The SLA imposes noduty on firearms manufacturers or sellers to operate in any particular manner or accordingto any standards of care or reasonableness.  Cf., e.g., City of Gary ex rel. King v. Smith &Wesson Corp., 801 N.E.2d 1222 (Ind. 2003) (construing Indiana’s public nuisance statuteas embracing claim that gun manufacturers engaged in unreasonable distribution practices).The statute is “violated,” in the plaintiffs’ view, merely when a person is killed or injuredby the discharge of an assault weapon manufactured or sold by a named defendant — aninjury that may occur years after the manufacture or sale and despite the utmost care takenin the manufacture or sale.  The SLA, in short, imposes a duty to pay compensation –neither more nor less  – and normal principles of statutory construction make it impossible5
for us to conclude that Congress intended to exempt an action founded on so attenuated aconnection between a statutory “violation” and an injury from the reach of those civilactions the PLCAA proscribes. 

For one thing, as we have implied, the literal meaning of the predicate exception —i.e., its operative requirement of a “violat[ion of] a . . . statute” — connotes in ordinaryspeech something very different from a duty to compensate without having transgressedupon or breached any standard of conduct or care separately imposed.  But even assumingsome ambiguity in Congress’s choice of a verb, we have also seen that the statute gives



10specific indication, in the succeeding paragraphs, of the class of statutory violationsCongress had in mind, and none of these can reasonably be compared to a “violation”consisting of no more — nor less — than a duty to insure against injuries resulting from thedischarge of a firearm.  See generally 2A N. SINGER, SUTHERLAND STATUTORYCONSTRUCTION § 47.17 (5th ed. 1992) (where specific words follow general words,application of the general term is normally restricted to things similar to those specificallyenumerated).  Furthermore, the predicate exception requires proof that, despite the misuseof the firearm by a third person, “the [statutory] violation was a proximate cause of theharm for which relief is sought,” § 7903 (5)(A)(iii), and it is quite implausible, we think,that Congress meant by this no greater showing than of a causal link between the “injury ordeath . . . [and] the discharge of the assault weapon or machine gun in the District ofColumbia.” D.C. Code § 7-2551.02 (emphasis added).
Finally, individual words of a statute “are to be read in the light of the statute takenas a whole,” Columbia Plaza Tenants’ Ass’n v. Columbia Plaza Ltd. P’ship, 869 A.2d 329,332 (D.C. 2005), and where possible, courts should avoid constructions “at variance withthe policy of the legislation as a whole.”  Jeffrey v. United States, 892 A.2d 1122, 1128(D.C. 2006).  Congress was explicit in stating the “policy,” i.e., the purposes underlying thePLCAA.  Key among these were an intent “[t]o prohibit causes of action againstmanufacturers, distributors, dealers and importers of firearms . . . for the harm solelycaused by the criminal or unlawful misuse of firearms products . . . by others when theproduct functioned as designed and intended,” 15 U.S.C. § 7901 (b)(1), and “[t]o preventthe use of such lawsuits to impose unreasonable burdens on interstate and foreigncommerce.”  Id. § 7901 (b)(4).  See Ileto v. Glock, Inc., 421 F. Supp. 2d 1274, 1289 (C.D.
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       One congressional “finding” that underlay these purposes was a concern with liability6actions “without foundation in hundreds of years of the common law” and that “do notrepresent a bona fide expansion of the common law.”  15 U.S.C. § 7901 (a)(7).  From thesewords the plaintiffs infer that Congress was substantially less troubled by the existence ofstatutory liability actions reflecting judgments “by the legislatures of the several States.”Id.  No such distinction, though, is reflected either in the definition of a “qualified civilliability action” or in the enumerated actions excluded therefrom, including the predicateexception; and to posit one all the same would ignore Congress’s objection to “[l]awsuits”as a class (unless excepted) that “seek money damages and other relief [againstmanufacturers and sellers] for the harm caused by the misuse of firearms by third parties,including criminals.”  Id. § 7901 (a)(3).

Cal. 2006) (“[T]he clear purpose of the PLCAA was to shield firearms manufacturers anddealers from liability for injuries caused by third parties using non-defective, legallyobtained firearms.”).   Shoehorning, as it were, into the predicate exception a strict liability6
cause of action that, at bottom, simply shifts the cost of injuries resulting from thedischarge of lawfully manufactured and distributed firearms would, in our view, “frustrateCongress’s clear intention,” Hubbard v. United States, 514 U.S. 695, 703 (1995), reflectedin the PLCAA.  

By the terms of the PLCAA, the plaintiffs’ action under the SLA was properlydismissed.
III.  Constitutional Issues

The plaintiffs next argue that the PLCAA, read to divest them of their pending causeof action under the SLA, (a) violates principles of separation of powers, (b) deprives themof a “vested right” contrary to due process principles embodied in the Fifth Amendment,and (c) amounts to an unconstitutional taking of their property.  We consider these
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       The United States asserts, at the threshold, that because Klein is premised on7separation of powers principles it has no application to “Congress’s regulation of non-Article III courts like those of the District of Columbia” (Br. for United States at 11).  Theplaintiffs respond that “[n]othing in Klein suggests that [its] rule does not apply to allindependent judicial bodies, including the District of Columbia courts, which indisputablyenjoy the same autonomy from improper legislative directives that Article III grants tofederal courts” (Reply Br. for Indiv. Plaintiffs at 11-12 n.10).  Our resolution of this issueenables us to stay clear of that interpretive thicket.

arguments in succession, again conducting de novo review.  See In re Warner, 905 A.2d233, 238 (D.C. 2006).
A.  Separation of Powers

Relying on United States v. Klein, 80 U.S. 128 (1871), the plaintiffs argue that if thePLCAA requires dismissal of their action, it violates the separation of powers by“prescrib[ing] a rule for the decision of a cause in a particular way,” id. at 146, therebyusurping a judicial function.   We are not persuaded.7

In Klein, the administrator of the estate of a Confederate sympathizer sought torecover the value of property seized by federal agents during the Civil War.  See id. at 136.The administrator prevailed in the Court of Claims, based on legislation that authorizedrecovery upon proof that the property owner had not given aid or comfort to the rebellion.See id. at 139, 143.  The Supreme Court had previously held that a presidential pardon wasenough to prove loyalty under this provision.  See id. at 145.  While Klein was pending inthe Supreme Court, however, Congress passed a statute providing that a pardon wasinadmissible as evidence of loyalty (indeed would constitute evidence of disloyalty), andfurther requiring the Court of Claims and the Supreme Court to dismiss for lack of



13jurisdiction any pending claims based on a pardon.  See id. at 143, 145.  The Supreme Courtheld this to be an impermissible attempt by Congress to “prescribe rules of decision to theJudicial Department of the government in cases pending before it.”  Id. at 146.
“Whatever the precise scope of Klein, however, later decisions have made clear thatits prohibition does not take hold when Congress ‘amend[s] applicable law.’” Plaut v.Spendthrift Farm, Inc., 514 U.S. 211, 218 (1995) (quoting Robertson v. Seattle AudubonSoc’y, 503 U.S. 429, 441 (1992)).  Robertson itself demonstrated this critical distinction.There Congress passed a law responding to litigation that challenged the government’sefforts to allow logging in forests that were home to the endangered northern spotted owl.Existing law, under which the pending lawsuits had been brought, broadly made it“unlawful to ‘kill’ or ‘take’ any ‘migratory bird.’”  See 503 U.S at 437.  The new lawCongress passed (the Northwest Timber Compromise) designated specific areas in whichlogging would be prohibited, but also provided that harvesting in accordance with theserestrictions — i.e., “management” — would meet “the statutory requirements that [were]the basis for the” existing lawsuits.  Id. at 433-34, 437-38.  A lower court held that theCompromise effectively “direct[ed] the court to reach a specific result and make certainfactual findings under existing law in connection with two [pending] cases,” therebyviolating Klein’s bar against Congress “directing . . . a particular decision in a case.”  Id. at436 (quoting Seattle Audubon Soc’y v. Robertson, 914 F.2d 1311, 1315-16 (9th Cir. 1990)).The Supreme Court reversed and ruled Klein inapplicable.
The new law “compelled changes in law,” the Court said, “not findings or resultsunder old law.”  Id. at 438.  By substituting new standards or limitations on harvesting, it



14“modified the old provisions” and, importantly, did not “purport[] to direct any particularfindings of fact or applications of law, old or new, to fact.”  Id.  What Congress directed bythe Compromise, in short, “was a change in law, not specific results under old law,” id. at439, and “[t]o the extent [it] affected the adjudication of the [existing] cases, it did so byeffectively modifying the provisions at issue in those cases,” id. at 440, leaving the courtsthe task to apply and make proper findings under them.
Plaut and Robertson demonstrate why Klein does not apply to this case.  ThePLCAA sets forth new standards that must be met before a case may be brought or apending one may proceed against the manufacturer or seller of a firearm for damagesresulting from the use of the firearm by a third person.  When, but only when, a suit isfound by a court not to meet one of the statutory exceptions to a “qualified civil liabilityaction,” it must be dismissed.  As Judge Hedge correctly reasoned, “nothing within thestatute controls a court’s determination as to whether particular cases satisfy [the] new legalstandard or its exceptions.”  In the words of Robertson, the statute “direct[s no] particularfindings of fact or application of law . . . to fact”; rather, in the Supreme Court’s morerecent words, instead of “prescribing a rule of decision, [it] simply imposes theconsequences of the court’s application of the new legal standard,” Miller v. French, 530U.S. 327, 349 (2000), a quintessential judicial task.  See also, e.g., Axel Johnson, Inc. v.Arthur Andersen & Co., 6 F.3d 78, 82 (2d Cir. 1993) (statute that “leaves to the courts thetask of determining whether a claim falls within the ambit of the statute” raises no issueunder Klein).  The statute thus raises no separation of powers issue.



15B.  Due Process
The plaintiffs contend that their accrued cause of action under the SLA amounts toa property right that Congress could not abridge by retroactive application of the PLCAA.As the District of Columbia puts it (Br. for District at 17), “an accrued cause of action is avested property right . . . that . . . cannot be divested by statute, including a statute appliedretroactively.”  Moreover, they argue that a decision binding on this panel, Barrick v.District of Columbia, 173 A.2d 372 (D.C. 1961), aff’d sub nom. Swenson v. Barrick, 112U.S. App. D.C. 342, 302 F.2d 927 (1962), held exactly that, in ruling that due processbarred Congress from retroactively divesting plaintiffs of an accrued cause of action fornegligence under District of Columbia law.  While the plaintiffs’ arguments are notfanciful, they do not persuade us that Congress violated due process by making the PLCAAapply to pending cases. 
Laws enacted by Congress under its power to regulate interstate commerce, and thusmeant to “adjust[] the burdens and benefits of economic life[,] come to the Court with apresumption of constitutionality, and . . . the burden is on one complaining of a due processviolation to establish that the legislature has acted in an arbitrary and irrational way.”Usery v. Turner Elkhorn Mining Co., 428 U.S. 1, 15 (1976).  This 

strong deference accorded legislation in the field of nationaleconomic policy is no less applicable when that legislation isapplied retroactively.  Provided that the retroactive applicationof a statute is supported by a legitimate legislative purposefurthered by rational means, judgments about the wisdom ofsuch legislation remain within the exclusive province of thelegislative and executive branches.



16Pension Benefit Guar. Corp. v. R. A. Gray & Co., 467 U.S. 717, 729 (1984).  In otherwords, “the constitutional impediments to retroactive civil legislation are now modest,”reflecting the fact that “[i]n this century, legislation has come to supply the dominant meansof legal ordering, and circumspection has given way to greater deference to legislativejudgments.”  Landgraf v. USI Film Products, 511 U.S. 244, 272 (1994) (emphasis inoriginal).  Among the “benign and legitimate purposes” retroactivity may serve is “simplyto give comprehensive effect to a new law Congress considers salutary,” where Congresshas also determined “that the benefits of retroactivity outweigh the potential for disruptionor unfairness.”  Id. at 268.  Thus, even where retroactive application will impair“substantive rights” possessed before the enactment, id. at 278, a court “in many situations”will be required to “apply the law in effect at the time it renders its decision,” id. at 273(citation and quotation marks omitted), provided that Congress has made its intention toimpose this requirement clear. 
Undeniably, Congress meant the PLCAA to apply to pending “qualified civilliability actions.”  Nor have the plaintiffs persuasively argued that Congress actedarbitrarily or irrationally, see Usery, supra, in giving “comprehensive effect” to the statuteby applying it to pending actions.  Landgraf, supra.  Congress was especially concernedwith “[l]awsuits [that] have been commenced” seeking “money damages and other relief”against manufacturers and sellers of firearms for harms caused by the misuse of theirproducts by others, including criminals, 15 U.S.C. § 7901 (a)(3) (emphasis added), and withthe threat to interstate commerce of thus “imposing liability on an entire industry for harm. . . solely caused by others.”  Id. § 7901 (a)(6).  As the court stated in Ileto, supra,“[a]lthough one may disagree with Congress’s predictions” about the effect on commerce



17of unchecked lawsuits of that kind, “one cannot credibly argue that the Act’s retroactiveprovision does not further a legitimate legislative purpose.”  Ileto, 421 F. Supp. 2d at 1302.At the same time, Congress did not, as the District government suggests (Reply Br. at 16),“totally abrogate” causes of action holding manufacturers or sellers liable for their actionscausally linked to discharge of their firearms.  As the defendants concede, the District’sown statutory cause for “strict[] liab[ility] in tort” of a manufacturer or seller who engagesin an “illegal sale,” D.C. Code § 7-2531.02 (a), illustrates the kind of actions left intact bythe predicate exception.  See 15 U.S.C. § 7903 (5)(A)(iii).  (Also, Congress left undisturbedactions “brought against a seller for negligent entrustment or negligence per se,” id. § 7903(5)(A)(ii), as well as actions for “death, physical injuries or property damage resultingdirectly from a defect in design or manufacture of the product.”  Id. § 7903 (5)(A)(v).)Thus the PLCAA, extending as it does to all pending and future actions but exemptingspecified kinds of lawsuits from its reach, is reasonably viewed as an “adjust[ment of] theburdens and benefits of economic life” by Congress, Usery, supra, one it deemed necessaryin exercising its power to regulate interstate commerce. 
The plaintiffs argue, however, that all of this is essentially beside the point.  Theymaintain that due process bars the retroactive application of the PLCAA to their actionunder the SLA because “a cause of action is a species of property protected by . . . [d]ue[p]rocess,” Logan v. Zimmerman Brush Co., 455 U.S. 422, 428 (1982) — protectedunqualifiedly, in their view, against retroactive abridgement.  But Logan, in our judgment,imposes no such complete restriction on legislative authority.  That case concerned anIllinois employment discrimination statute which provided that, within 120 days after atimely claim of unlawful discrimination had been filed with the state Fair Employment



18Practices Commission, the Commission was to convene a factfinding conference to explorethe complaint informally.  See id. at 424-25.  The petitioner in Logan had filed a timelycomplaint, but the Commission’s representative inadvertently failed to schedule theinformal conference within the 120-day period.  The state Supreme Court, interpreting the120-day time limit as jurisdictional, held that it barred consideration of the petitioner’sclaim even though the missed deadline was entirely “the Commission’s error.”  Id. at 427.The United States Supreme Court reversed, holding that as construed and applied by thestate court, the 120-day limitation constituted “[a] system or procedure that deprivespersons of their claims in a random manner.”  Id. at 434.  The claimant had “a[constitutionally] protected property interest,” a “right to redress . . . guaranteed by theState,” id. at 431, which could not be abridged in the arbitrary manner the state hademployed without violating requirements of procedural due process laid down as early asMullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950), and more recently insuch cases as Board of Regents v. Roth, 408 U.S. 564 (1972), and Mathews v. Eldridge, 424U.S. 319 (1976).
Yet, while re-affirming that government could not “random[ly]” deny “potentiallitigants use of established adjudicatory procedures,” Logan, 455 U.S. at 429, 434, theLogan Court was at pains to recognize the legislature’s authority to make substantivechanges affecting claims or causes of action.  “[T]he State,” it said, “remains free to createsubstantive defenses or immunities for use in adjudication — or to eliminate its statutorilycreated causes of action altogether.”  Id. at 432.  Doing so does not deprive parties with “aprotected property interest” of that interest “without due process,” because in such cases“the legislative determination provides all the process that is due.”  Id. at 432-33.



19The plaintiffs read this language as saying nothing about a legislature’s powerretroactively to “create immunities . . . or to eliminate statutorily created causes of action.”But in a case (Logan) where the issue was precisely the manner by which the state haddeprived the claimant of a “right to redress . . . guaranteed” by law, it would be strange forthe Court to have described the legitimate manner in which such “depriv[ation] . . . of aprotected property interest” may be accomplished if, even hypothetically, it could not applyto the cause of action in that case.  Logan, 455 U.S. at 431-32.  At the least, Logan lends nosupport to the distinction that the plaintiffs urge between a claim that, because it hasaccrued, enjoys unqualified protection — i.e., has “vested” indefeasibly — and all otherswhich the legislature may limit or even “eliminate.”  Id. at 432. 
Rather, we think the correct constitutional distinction is one the Supreme Court hasconfirmed in the meantime and to which federal courts have almost uniformly adhered,namely, between causes of action that have reached final, unreviewable judgment — and inthat sense have vested — and all others, pending and future, which may be modified byrationally grounded retroactive legislation.  In Plaut, supra, the Supreme Court adverted tothis distinction in striking down  (as violative of the separation of powers) an amendment tothe Securities Exchange Act of 1934 that required federal courts to reopen final judgmentsin private civil actions under § 10 (b) of the Act.  The Court said:

When a new law makes clear that it is retroactive, an appellatecourt must apply that law in reviewing judgments still onappeal that were rendered before the law was enacted and mustalter the outcome accordingly.  See United States v. SchoonerPeggy, 1 Cranch 103 (1801); Landgraf[,] . . . 511 U.S. [at]273-280 . . . .  It is the obligation of the last court in thehierarchy that rules on the case to give effect to Congress’slatest enactment, even when that has the effect of overturning



20the judgment of an inferior court, since each court, at everylevel, must “decide according to existing laws.”  SchoonerPeggy, supra, 1 Cranch, at 109.  Having achieved finality,however, a judicial decision becomes the last word of thejudicial department with regard to a particular case orcontroversy, and Congress may not declare by retroactivelegislation that the law applicable to that very case wassomething other than what the courts said it was.
514 U.S. at 226-27 (emphasis in original).  See also Gavin v. Branstad, 122 F.3d 1081,1090-91 (8th Cir. 1997) (“The doctrine of vested rights . . . like the separation-of-powersdoctrine expounded in Plaut, depends on the existence of a final judgment . . . .  In essence,the vested rights doctrine is really only the due process analogue of the separation-of-powers doctrine that prevents Congress from reopening final judgments.”)

Applying this distinction, federal appellate courts have repeatedly rejected claims,similar to the plaintiffs’ here, that federal statutes modifying or abrogating pending statetort law actions violate due process by depriving litigants of their right to proceed.  See,e.g., Hammond v. United States, 786 F.2d 8, 12-13 (1st Cir. 1986) (“Because rights in tortdo not vest until there is a final, unreviewable judgment, Congress abridged no vestedrights by . . . retroactively abolishing [plaintiff’s] cause of action in tort”; while “Congressmust comply with due process when abolishing or substantially modifying a common lawcause of action,” citing Logan, supra, the enactment in question was not “arbitrary andirrational in purpose and effect” but rather “reasonably related to a legitimate congressionalpurpose”); In re TMI, 89 F.3d 1106, 1113-15 (3d Cir. 1996); Arbour v. Jenkins, 903 F.2d416, 420 (6th Cir. 1990); Salmon v. Schwarz, 948 F.2d 1131, 1142-43 (10th Cir. 1991);Sowell v. American Cyanamid Co., 888 F.2d 802, 805 (11th Cir. 1989).  See also Deck v.Peter Romein’s Sons, Inc., 109 F.3d 383, 386-88 (7th Cir. 1997) (upholding, against due
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       Because, as explained earlier, Congress did not deprive injured persons of all potential8remedies against manufacturers or sellers of firearms that discharge causing them injuries,we need not consider the plaintiffs’ subsidiary claim that due process at least requiresCongress to supply an alternative remedy before it may eliminate a cause of action(continued...)

process challenge, amendment that limited recovery in pending survival and wrongfuldeath claims under federal Migrant and Seasonal Agricultural Worker Protection Act tostate workers’ compensation benefits); Gavin v. Branstad, 122 F.3d at 1090-91(upholding provision of Prison Litigation Reform Act that would require immediatetermination of consent decree in pending constitutional challenge to prison conditions ifrelief was not “narrowly drawn”);  Austin v. City of Bisbee, 855 F.2d 1429, 1434-37 (9thCir. 1988) (upholding statute that delayed application of Fair Labor Practices Act tomunicipalities and thus barred plaintiff’s pending claims for overtime pay); Adams v.Hinchman, 332 U.S. App. D.C. 98, 102, 154 F.3d 420, 424-25 (1998) (upholdingamendment that reduced recovery in pending claims for overtime pay under Fair LaborStandards Act from six years to two years back pay); and see Hyundai Merchant MarineCo. v. United States, 888 F. Supp. 543, 551 (S.D.N.Y. 1995) (upholding statute thatbarred claims based on content of navigational charts produced by the Defense MappingAgency and so required dismissal of pending action for damages under Suits in AdmiraltyAct).
Joining these courts, we hold that while the plaintiffs’ cause of action under theSLA “is a species of property protected by . . . [d]ue [p]rocess,” Logan, 455 U.S. at 428,they received “all the process that is due,” id. at 433, when Congress barred pendingactions such as theirs from proceeding as a rational means “to give comprehensive effectto a new law [that it] consider[ed] salutary.”  Landgraf, 511 U.S. at 268.   Actions such as8
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     (...continued)8retroactively.  But see, e.g., Duke Power Co. v. Carolina Envtl. Study Group, Inc., 438 U.S.59, 88 (1978) (“[I]t is not at all clear that the Due Process Clause in fact requires that alegislatively enacted compensation scheme either duplicate the recovery at common law orprovide a reasonable substitute remedy.”); Kyle Rys., Inc. v. Pacific Admin. Servs., Inc., 990F.2d 513, 518-19 (9th Cir. 1993) (rejecting argument that, “by preempting any state lawcauses of action . . . while failing to provide substitute federal causes of action, ERISA . . .left a gap in the law” and violated due process: “[S]uch a gap is legitimate if it is the resultintended by Congress.”) (internal quotations omitted).

the plaintiffs’ that are still pending and have not been reduced to judgment raise noconcern with applying a “new provision [that] attaches new legal consequences to eventscompleted before its enactment.”  Id. at 270 (emphasis added).  See also General MotorsCorp. v. Romein, 503 U.S. 181, 191 (1992) (rejecting claim that state statute, reflectinglegitimate legislative purpose furthered by rational means, “violated due process becauseits retroactive provisions unreasonably interfered with closed transactions” (emphasisadded)); Eastern Enters. v. Apfel, 524 U.S. 498, 548 (1998) (Kennedy, J., concurring inthe judgment and dissenting in part) (“If retroactive laws changed the legal consequencesof transactions long closed, the change can destroy the reasonable certainty and securitywhich are the very objects of property ownership.”) (emphasis added).  Pending causes ofaction, by definition, have reached nothing like that state of completion, and thus mayproperly yield to a legislative determination “to give comprehensive effect to a new lawCongress considers salutary.”  Landgraf, 511 U.S. at 268.
It remains for us to explain why Barrick v. District of Columbia, supra, does notstand in the way of this holding.  See generally M.A.P. v. Ryan, 285 A.2d 310 (D.C.1971).  Barrick did, indeed, recite “[t]he general rule . . . that ‘retrospective laws areunconstitutional if they disturb or destroy existing or vested rights.’” 173 A.2d at 375,quoting 16 C.J.S. CONSTITUTIONAL LAW § 417, and citing, inter alia, 2 SUTHERLAND,



23STATUTORY CONSTRUCTION § 2205 (3d ed. 1943).  And Barrick employed that rule tohold unconstitutional as applied an act of Congress that substituted the District ofColumbia government for a District employee acting within the scope of his authority inany suit for negligence arising from the operation of a District motor vehicle, butsupplanted the existing standard of negligence with a requirement that the plaintiff provegross negligence if the vehicle was on an “emergency run.”  See id. at 374.  After findingthat Congress intended the new act “to apply retroactively as well as prospectively,” thecourt held that “the Act in its application to the facts of this case results in anunconstitutional deprivation of [the plaintiff’s] property right” that had “vested” wellbefore the date of enactment.  Id. at 375, 376.
The defendants argue that Barrick, although plainly based upon an understandingof “vested rights” contrary to the one we have joined here, is distinguishable because itdealt only with abrogation of a common law cause of action, unlike the statutory actioncreated by the SLA.  Barrick does provide support for that distinction.  In stating that theplaintiff’s “cause of action against the ambulance driver [i.e., the District employee] wasa property right,” id. at 375, the court quoted in a footnote this passage from Massa v.Nastri, 3 A.2d 839, 840 (Conn. 1939):  “A right of action . . . is a vested property interest. . . at least ‘where it comes into existence under common-law principles, and is not givenby statute as a mere penalty or without equitable basis.’”  Also, in acknowledging that“[w]hen . . . a legislative intent [to make a statute retroactive] is clear, retroactivity byitself does not make a statute invalid,” the court cited Kahn v. Wall, 68 A.2d 862 (D.C.1949), a prior binding decision that rejected a landlord-plaintiff’s constitutional attackupon new rental housing legislation as applied to him, because the landlord’s right “to
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       See also De Ferranti v. Lyndmark, 30 App. D.C. 417, 424 (1908) (“The proceedings9requisite to the acquiring of a patent are closely analogous to the procedure in an action atlaw before reaching final judgment, where the right is one conferred by statute and entirelydependent upon the legislative will.  In both instances they are mere matters of procedurethat may be changed or abolished . . . .  The bringing of a suit in such a case does not createa vested right.  It is only the assertion of a right that may or may not mature into a vestedright.  No vested right is acquired by the bringing of such a suit, that is beyond legislativecontrol, until judgment is rendered.”).

obtain possession of his apartment was strictly statutory” and “[r]ights conferred bystatute may be modified by subsequent legislation without violation of any constitutionalprovision.”  Id. at 864 (footnote omitted).9

We choose not to distinguish Barrick on this basis, however.  The federal appellatedecisions cited earlier, which we find persuasive, do not further distinguish amongpending — i.e., non-final — actions based on whether they were statutory or common-law based.  And, to accord common-law actions greater privilege in this regard is difficultto reconcile with the Supreme Court’s observation in Duke Power Co., supra note 8, at 88n.32 (though not in the context of treating retroactivity), that “a person has no property,no vested interest, in any rule of the common law” and that the “Constitution does notforbid the creation of new rights, or the abolition of old ones recognized by the commonlaw, to attain a permissible legislative object.”  Duke Power Co., 438 U.S. at 88 n.32(citations and internal quotation marks omitted).
Instead, we conclude that this is a situation where the law simply has not “stoodstill” since Barrick, see Elam v. Monarch Life Ins. Co., 598 A.2d 1167, 1170 (D.C. 1991),so much so that we would err in continuing to adhere to its holding.  High Court decisionsincluding Usery, Pension Benefit Guar. Corp, Landgraf, and Plaut have refined the law
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       Barrick, for example, relied on the 1943 edition of SUTHERLAND ON STATUTORY10CONSTRUCTION, but succeeding editions have recognized that “[i]t is impossible to discoverthe precise meaning of the term [vested rights] through which all of the decisions[employing it] can be consistently explained,” 2 NORMAN J. SINGER, SUTHERLANDSTATUTORY CONSTRUCTION § 41:6, at 423-27 (6th ed., rev. 2001), and that such rights maybe abridged by retroactive amendment “if it is clear that the legislature intended theamendment to operate in such a fashion” provided that, as a species of “property,” they are“protect[ed] from arbitrary interference.”  Id. at 428 (emphasis added).We observe, moreover, that the statute at issue in Barrick, the District of ColumbiaEmployee Non-Liability Act, 74 Stat. 519 (1960), was an exercise of Congress’s authorityto legislate exclusively for the District of Columbia, see generally Palmore v. UnitedStates, 411 U.S. 389, 397 (1973), and thus strictly presented no occasion for this court toexplore Congress’s authority to regulate interstate commerce through retroactivelegislation.  Indeed, the court acknowledged that “vested rights sometimes may be reachedby retrospective legislation that is enacted as a reasonable exercise of the police power,”173 A.2d at 375, citing Speert v. Morgenthau, 73 App. D.C. 70, 74, 116 F.2d 301, 305(1940) (in turn referencing Congress’s legitimate exercise of “the police power . . . withinthe field of interstate commerce,” and pointing out that, “[a]lthough as a general rule vestedrights cannot be impaired by retrospective legislation, this is not true in respect ofregulation under the police power”).  Barrick may thus have relatively little to say abouthow the same court would have treated retroactive application of a statute by Congressdesigned to regulate an aspect of “the burdens and benefits of economic life” generallyunder the commerce clause.  Usery, 428 U.S. at 15.

of retroactivity in civil matters — subjecting retroactive civil legislation to “modest”constitutional limits, Landgraf, 511 U.S. at 272, while otherwise leaving legislatures freeto “readjust[ economic] rights and burdens” so as even to “upset[] otherwise settledexpectations,” Usery, 428 U.S. at 16, or impair “substantive rights,” Landgraf, 511 U.S.at 278 — in a manner quite incompatible with the notion of unqualified, indefeasiblevested rights adopted in Barrick.   A division of this court is not obliged “to follow,10
inflexibly, a [prior] ruling [of the court] whose philosophical basis has been substantiallyundermined by subsequent Supreme Court decisions.”  Frendak v. United States, 408A.2d 364, 379 n.27 (D.C. 1979); see also Kleinbart v. United States, 604 A.2d 861, 870(D.C. 1992) (“[w]hen intervening constitutional rulings necessitate a change in prior law,a division of this court is empowered to recognized that earlier decisions no longer have



26force.”).  For this reason, we decline to follow Barrick’s holding or rationale and insteadconclude that application of the PLCAA to the plaintiffs’ pending cause of action underthe SLA does not violate due process. 
C.  Takings

The plaintiffs contend, finally, that elimination of their cause of action by thePLCAA constitutes a “taking” for which the Fifth Amendment requires that they receive“just compensation.”  That compensation, they say, would be either the damages they canprove in a hypothetical suit against the defendants or, as they urged at oral argument, anorder enjoining application of the PLCAA to their action.
“[A] party challenging governmental action as an unconstitutional taking bears asubstantial burden,” Eastern Enters., 524 U.S. at 523 (plurality opinion), a burden madeeven more demanding here because we have found no due process violation in theapplication of the PLCAA to pending actions.  See Concrete Pipe & Prods. of Calif. Inc.v. Constr. Laborers Pension Trust for S. Calif., 508 U.S. 602, 641 (1993) (citation andinternal quotation marks omitted) (“Given that [petitioner’s] due process arguments areunavailing, it would be surprising indeed to discover [that] the challenged statutenonetheless violated the Takings Clause.”).  And still another obstacle the plaintiffs faceis that “[a] ‘taking’ may more readily be found when the interference with property can becharacterized as a physical invasion by government than when interference arises fromsome public program adjusting the benefits and burdens of economic life to promote the



27common good,” Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 124 (1978)(internal citations omitted) — something Congress intended in enacting the PLCAA.
“There is no set formula to determine where [government] regulation” — asdistinct from the “paradigmatic taking” of “direct government appropriation or physicalinvasion of private property,” Lingle v. Chevron U.S.A., Inc., 544 U.S. 528, 537 (2005) —“ends and taking begins.”  Goldblatt v. Hempstead, 369 U.S. 590, 594 (1962).  Theplaintiffs argue that taking “has begun” here because (a) they concededly possessed aprotectible “property” interest in their cause of action, one that “presumably can besurrendered for value,” Logan, 455 U.S. at 431, and (b) Congress has flatly eliminatedthat cause of action if, as we have held, it does not fit within the predicate exception.  But,as the Court observed in Landgraf, supra, the “Takings Clause prevents the Legislature. . . from depriving private persons of vested property rights” without just compensation,511 U.S. at 266 (emphasis added), and so the determination of when that right in the formof a cause of action “vests” for due process purposes plainly has bearing on whether theplaintiffs’ SLA action has been “taken” for constitutional purposes. 
Among the federal courts cited earlier that have found no due process violation inCongress’s abrogation of pending — but not final — causes of action, those that haveaddressed related taking claims have rejected them for essentially the same reasons.  SeeGrimsey v. Huff, 876 F.2d 738, 743-44 (9  Cir. 1989); In re Consol. U.S. Atmosphericth

Testing Litig., 820 F.2d 982, 988-89 (9th Cir. 1987); Ileto, 421 F. Supp. 2d at 1299-1300(absence of “final, unreviewable judgment” means that retroactive application of PLCAAto plaintiffs’ actions “does not constitute a taking”); O’Brien v. Kislak Mortgage Corp.,



28934 F. Supp. 1348, 1362 n.12 (S.D. Fla. 1996); In re ABC-NACO, Inc., 331 B.R. 773,779-80 (Bankr. N.D. Ill. 2005).  In In re Jones Truck Lines, Inc., 57 F.3d 642 (8th Cir.1995), for example, the court rejected a claim that retroactive application of theNegotiated Rates Act to bar a carrier’s pending claim against shippers for underchargeswas an unconstitutional taking.  “[A]ny economic impact based on the loss of causes ofaction is somewhat speculative,” the court said (noting that “had the NRA not beenenacted, shippers [might] have been able to defeat the [carrier’s] claims” anyway),because “[c]auses of action” are inchoate and “not fully vested interests until reduced tofinal judgments,” and thus “the projected economic impact on [the carrier] is notsufficiently concrete to establish a taking.”  57 F.3d at 651.  
In these decisions, the courts have applied key factors that inform taking analysis,including “the character of the action and . . . the nature and extent of the interference,”Penn Central, 438 U.S. at 130, in particular whether government “has interfered withdistinct investment-backed expectations” that are sufficient “to constitute ‘property’” fortaking purposes.  Id. at 124-25.  Beyond the fact that the PLCAA involves no “physicalinvasion” of property but “instead merely affects property interests” through legislativealtering of “the benefits and burdens of economic life to promote the common good,”Lingle, 544 U.S. at 539 (citation and internal quotation marks omitted), the “inchoate” orcontingent nature of the plaintiffs’ cause of action persuades us that it is not “sufficientlybound up with . . . reasonable,” “investment-backed expectations” to constitute propertywhich the government has “taken.”  Penn Central, 438 U.S. at 124-25.  The SLA doesrelax substantially traditional proof requirements for establishing tort liability, but still werecognized in Beretta I “the difficulties of proof” the plaintiffs “may [yet] confront” in
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       Congress, that is to say, has not worked the equivalent of a “total deprivation of11beneficial use,” Lucas v. S. Carolina Coastal Council, 505 U.S. 1003, 1017 (1992), inregard to redress that persons injured by firearms may have against manufacturers orsellers.

tying their injuries to an individual named defendant.  Beretta I, 872 A.2d at 637.  Sinceeven “settled expectations” may be disturbed by Congress without effecting a taking,Connolly v. Pension Benefit Guar. Corp., 475 U.S. 211, 223 (1986) (quoting Usery, 428U.S. at 16), the expectancy the plaintiffs have of a successful outcome to their suit is notan interest the government is obliged to pay for as the price of eliminating it.
Moreover, while Congress unmistakably took away the specific cause of action theplaintiffs have alleged, that interference cannot be viewed “in a vacuum,” id. at 225, butmust be considered in the context of what Congress both did and did not do.  As weexplained in rejecting the plaintiffs’ due process challenge, Congress left intact means bywhich persons injured by firearms may yet pursue civil liability against sellers ormanufacturers — recourse significant to measuring “the severity of the economic impactof the [PLCAA].”  Id.   The plaintiffs will view this as small comfort to them since they11

chose, as was their right, to pursue another cause of action with substantially reducedproof requirements.  Yet one need only read the factual averments of their complaint tosee how narrow is the difference between the liability they alleged (and which they arenow precluded from showing) and theories Congress left available to them — and to ask,accordingly, whether the difference is of constitutional magnitude.  The complaint, as wepointed out in Beretta I, alleges myriad ways by which distributors and dealers of firearmsunlawfully sell firearms (through, for example, “straw purchases” or “kitchen sales”) andthat the defendants, knowing or constructively knowing of these practices, have done



30nothing to prevent them and have thus “create[ed], maintain[ed], or suppl[ied] theunlawful flow of firearms into the District.”  See Beretta I, 872 A.2d at 638.  Theseallegations fall only modestly short of a claim that the defendants were complicit in theillegal practices, i.e., “aided [and] abetted” others in selling firearms in contravention offederal or state law.  15 U.S.C. § 7903 (5)(A)(iii)(III).  Of course, the plaintiffs did not,and were not required to, sue under D.C. Code § 7-2531.02 or an equivalent theoryalleging complicity in such “illegal sale[s],” but the preservation of these causes of actionmarks an important limitation on Congress’s interference with the interests of theplaintiffs (and others similarly situated) seeking redress from manufacturers or sellers forinjuries from the discharge of firearms.  That limitation reinforces our conclusion thatregulation did not “end” and taking “begin,” Goldblatt, 369 U.S. at 594, when Congressabolished qualified civil liability actions, including the plaintiffs’.
IV.

For all of the above reasons, the judgment of the Superior Court is 
Affirmed.


