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The costs of liability systems can vary significantly from country to country with
potential consequences for international competitiveness and productivity.2 Simply put, litigation
costs affect the ability of companies to compete and prosper. But higher direct costs of doing
business are just the tip of the iceberg: litigation also imposes indirect costs. These indirect costs
stem from the uncertainty created by litigation, which may deter investment in high-cost
jurisdictions. They also may affect companies’ borrowing costs and hence their ability to invest,
grow, and create jobs. Concerns surrounding litigation can also occupy management time, which
may distort or hinder effective business decision making.
The purpose of this study is to compare liability costs3 – a phrase used here to describe
the costs of claims, whether resolved through litigation or other claims resolution processes4 – as
a fraction of GDP across Europe, the U.S. and Canada. General liability insurance sold to
companies provides a basis for comparison because it covers similar types of liability costs in
each country. We separate out any cost differences due to the mix of business, spending on
government social programs, and private health care costs in each country. By controlling for
non-litigation-related factors, we have developed internationally comparable estimates of
liability costs that reveal how much more expensive the most costly countries’ legal
environments are than the rest. These estimates, reported in Figure 1, derive from the
econometric analysis described in the Appendix to this study.
Figure 1: 2011 Liability Costs as a Fraction of GDP5
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Key findings are as follows:


The U.S. has the highest liability costs as a percentage of GDP of the countries surveyed,
with liability costs at 2.6 times the average level of the Eurozone economies (see Figure 1).



U.S. liability costs are four times higher than those of the least costly European countries in
our study – Belgium, the Netherlands and Portugal.



Although the U.S. has by far the most costly liability system, our analysis shows that liability
costs in the U.K., Germany and Denmark have risen between 13% and 25% per year since
2008.



Features of the legal environment in each country are highly correlated with litigation costs,
implying that changes to the liability system may have a substantial effect on costs. A
common law (rather than civil law) tradition and a high number of lawyers per capita are
strong indicators of higher litigation costs.

I.

Businesses’ general liability insurance costs provide a basis for
comparing liability costs among countries

Liability insurance data have been used in prior international studies of liability costs and
the effects of tort reform.6 This study builds on prior research that relied upon aggregate
insurance premium and loss data by using individual companies’ purchases of general liability
insurance policies to estimate liability costs. These data allow us to measure average countrylevel differences by comparing costs of companies with similar risk exposure and size in each
country.
Insurance costs are a meaningful basis of analysis because a large fraction of liability
costs are covered by insurance, and coverage is sufficiently similar in Europe, the U.S. and
Canada. Specifically, in this study, we use general liability insurance costs to represent overall
differences in liability costs, whether those costs are covered by general liability insurance, are
covered by a separate specialty line of insurance (e.g., director and officers insurance or
automobile insurance), or are not covered at all. The broad scope of coverage of general liability
insurance and the similarity of the coverage provided from country to country make it a useful
benchmark for liability costs generally.
We use data on all general liability insurance policies placed by Marsh, Inc., a major
broker of commercial insurance, in Europe, the U.S., and Canada from 2008 through 2011.
These data include the actual costs to companies of liability insurance policies they bought in
particular countries in each year.7 We include European countries in which Marsh brokered more
than 100 policies in each year.8 These countries constitute more than 83% of Eurozone GDP.
The cost of general liability insurance depends upon the amount of coverage purchased
and the risk exposure of the particular insured across all of its countries of operation. We infer
which countries the general liability insurance covers by observing the countries in which each
company also buys property insurance. Property insurance typically covers risks located in a
single country where the policy is purchased; thus, the cost of property insurance purchased
provides a proxy for general liability exposure.9 Company size and industry may also affect
liability risks. We develop an econometric analysis that accounts for these factors and reveals the
difference in the cost of purchasing a comparable general liability insurance policy for a
company with similar exposure in each country. We estimate a common insurance business cycle
effect on insurance costs in addition to country-specific time trends.
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II.

Higher liability costs estimated in this study reflect more frequent
claiming and/or higher claim costs

In this analysis, we consider the following legal, regulatory, economic and policy
differences that could potentially reduce liability costs if a country were to:







compensate fewer legitimate claimants or compensate them less;
limit the scope of legal liability (i.e., more third-party assumption of risk);
impose civil liability and penalties that are more effective in deterring liability events;
impose more regulation that reduces the frequency of liability events;
offer more generous social programs and coverage of health care expenses, thus lowering
uncompensated costs; or
discourage weak or unfounded claims, control unusually high compensation (and
noncompensatory awards) and/or have lower legal costs.

The countries used as the basis for liability cost comparisons in this study are generally
similar in the scope of civil redress they provide for harm caused by third parties. For example,
an individual injured in a traffic accident can expect similar vehicle damage and injury costs to
be paid by an insurer or government program, or recovered from a responsible third party in each
of the countries studied, whether through a claims process or dispute resolution. Differences in
liability costs between countries that provide comparable civil redress are not, by definition, due
to shortfalls in the legitimate benefits of liability protection.10
More effective deterrence could result in lower liability costs and would be expected to
reflect a lower incidence of liability events. Analysis of deterrence effects is outside the scope of
this study, though we note that punitive damages awards are employed for deterrent effect in the
U.S., but not generally in Europe, where liability costs are lower. We are not aware of strong
evidence of more effective deterrence in Europe that would explain lower liability costs.
Countries that have more comprehensive and effective regulations may reduce the
occurrence of harmful liability events that result in claims for compensation, such as traffic
accidents, financial fraud,11 or injuries caused by defective products, thereby liability costs are
lower. But, based on survey evidence, the U.S. does not have a consistently lower regulatory
burden than other Organisation for Economic Cooperation and Development (OECD)
countries.12 There is little evidence to support the hypothesis that liability costs in the U.S. are
higher because of less effective regulation.
Government social programs, such as those providing disability benefits or covering
healthcare expenses, cover some of the costs that could otherwise be compensated through the
liability system. Government spending on such programs is lower in the U.S. than in many other
countries, and estimates of liability costs should reflect these differences. We adjust our
estimates of liability costs in each country for this effect. We use the results from a study by
Kerr, Ma and Schmit13 to determine how much higher liability costs would be in European
countries if their social programs were similar in size and scope to those in the U.S. All of the
comparison countries have higher adjusted liability costs, except for Canada, which has an
equivalent level of social spending to that of the U.S. If European countries matched U.S. social
spending, European liability costs on average would have been 33 percent higher in 2011.
Therefore, government spending on social programs cannot explain the 160 percent higher cost
of liability insurance in the U.S. Differences in healthcare costs outside of government programs
are accounted for by including a measure of private health insurance in the econometric analysis
(described further in the Appendix).
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Differences between countries’ legal systems may result in more frequent, weaker or
unfounded claims, unusually high compensation or higher legal costs. Having selected countries
with similar scopes of civil redress, similar regulatory protections and deterrence, and adjusted
liability cost estimates for differences in government benefits, the cost differences we measure
are most likely explained by more frequent claims or higher claim costs, or both.

III.

Features of countries’ legal systems explain most of the variation
in liability costs

We test the proposition that features of each country’s legal system may affect the
frequency and costliness of claims by measuring how much liability costs vary across countries
with different legal systems. We develop two objective measures of the legal system: the
number of lawyers per capita14 and whether countries have a civil or common law tradition.15
Regression analysis (reported in the Appendix) reveals that these measures of the legal
environment explain most of the variation in liability costs across the countries in our study, and
each of these measures of the legal environment is statistically significant. Moreover, these
estimates may understate the influence of features of the legal environment because it is unlikely
that this study fully measures all the relevant features of the legal systems in each comparison
country.16
This analysis establishes that there is a measurable relationship between choices that
countries make about the features of their legal environment and the liability costs borne by
participants in the economy.17

IV.

Conclusion

This study develops internationally comparable measures of liability costs for major
European countries, the U.S. and Canada that account for differences between their levels of
spending on government benefits and health care costs. The differences in costs are largely
explained by features of the legal environment in each country that may affect the frequency and
cost of claims. The countries included in the study provide similar levels of legal protection,
regulation and deterrence against wrongdoing. Consequently, we conclude that countries with
relatively higher costs have more frequent or more costly claims or both. The U.S. has the
highest estimated liability costs in proportion to GDP, and the U.K. is the most costly European
country. Absent any offsetting benefit from differences in legal protections, higher liability costs
in these countries reduce their international competitiveness.
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WHY DO LITIGATION COSTS IN EUROPE, THE
UNITED STATES AND CANADA DIFFER?
Appendix
Our empirical analysis of international liability costs involves the following steps:
1. Use data on each company’s domestic property insurance in each country to identify the
geographic footprint of its general liability insurance coverage outside the country in which
each policy was written.
2. Account for any effect of company characteristics on insurance costs by including size and
industry variables in an econometric model.
3. Adjust the estimates of relative liability insurance costs by country for differences in
government spending on social programs using previously published estimates.18
4. Use a second econometric model to determine the extent to which measures of the legal
environment explain adjusted relative costs in each country.

I.

Econometric analysis of companies’ general liability
insurance costs

We have data on more than 35,000 separate insurance transactions that individual
companies made from 2008 to 2011 in the comparison countries. Information about each
insurance transaction is used to explain the variation in costs of policies purchased in different
countries over time. The factors used to explain the variation in costs are the amount of property
insurance placed in the same country by the purchaser, the global revenues of the purchaser, the
global number of employees of the purchaser, the industry of the purchaser, the policy year, and
the country in which the policy was placed. We also control for country-level trends in the cost
of general liability insurance to examine whether there have been any changes in the cost of
liability insurance over time.
Formally, we model the following relationship between the cost of general liability
insurance and the cost of property insurance purchased by each company in the same country as
the general liability policy was purchased:
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The results of the regressions are reported in Figure 2.20

Figure 2: Regression of General Liability Insurance Costs
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Three stars (***) represent significance at the 1% level.
Two stars (**) represent significance at the 5% level.
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Country fixed effects and annual trends with no star represents that the effect is not statistically different from France.
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Positive coefficients in the regression table show that the variables are positively
correlated with general liability premium costs, and t-statistics greater than 1.96 signify that the
relationship is statistically significant at the 5% significance level. The variables of interest are
the country fixed effects and annual trends.
The company-specific regression results are highly significant and show that general
liability premiums increase with property insurance premiums, global revenues, and the number
of employees. Property insurance is a particularly important explanatory variable, with general
liability premiums increasing with property insurance premiums.21
The regression results reveal how average general liability insurance premiums vary from
one country to another. The positive fixed country effect coefficients indicate the amount by
which premiums in a country are higher than those in France (negative values indicate premiums
are lower than in France) after controlling for company revenues and other factors in the model.
More precisely, for example, a coefficient of 1.21 for the U.S. implies that U.S. general liability
insurance costs would have been 3.36 as high as those in France (e1.21=3.36) if all other factors,
including time trends, across the two countries were equal.22
The policy year in which the insurance was written was not a significant determinant of
cost. However, significant trends in costs were measured for particular countries. Positive and
significant Country Annual Trends coefficients for the U.K., Germany and Denmark indicate
that costs rose on average between 13% and 25% per year in 2009, 2010 and 2011.

II.

Analysis of the correlation between measures of the legal
environment and liability costs

In their study of liability insurance premiums, Kerr, Ma and Schmit23 estimate the effect
of government health care and social program spending on liability costs across 24 countries
over a 12-year period. They control for differing levels of urbanization, demographics,
unemployment rates, and the existence of certain tariffs. They find that while government
programs reduce liability costs, they only explain a small fraction of the variation in insured
costs across countries. Based on these results, liability costs in Europe would be 33% higher if
government spending in Europe were reduced to that of the U.S. (see Figure 3).
Figure 3: Changes in European Liability Costs that Would Result
From Matching U.S. Levels of Government Spending
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Differences in estimated liability costs adjusted for government spending and country
demographics may, at least in part, be explained by features of each legal environment.
Regression analysis shows that the number of lawyers per capita24 in each country and whether
the country has a civil or common law system25 correlate to higher liability costs (see Figure 4).
These two features of the legal environment are suitable for inclusion in the model because they
can be objectively measured for each country and exhibit variation across the comparison
countries.
For presentation purposes, the two measures of the legal environment are combined
together in Figure 4 (a linear combination in proportion to their influence on liability costs
measured in the regression)26 into a single legal environment variable expressed as a score from
1 to 10, 1 representing the least costly legal environment and 10 the most costly. Adjusted
liability costs highly correlate to features of the legal environment. These factors explain more
than 70% of the variation in adjusted liability costs.
We test the robustness of the measured effects of the legal environment variables to the
inclusion of private health care expenditures. The coefficient on lawyers per capita is nearly
unchanged, falling by 0.02 standard deviations. The effect of a civil law tradition dropped by less
than half a standard deviation. Both variables remain significant at the 5% significance level.
Figure 4: Relationship Between Liability Costs and the Legal Environment
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Notes & Sources:
The Legal Environment variable is a linear combination of whether or not the legal system is based on civil or common law and the
number of lawyers per capita in each country. The dashed line indicates the contribution of differences in the legal environment to
liability costs.
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Differences in the legal environment explain most of the variation in liability costs and
specifically the higher liability costs in the U.S. and the U.K. compared with the less litigious
Eurozone countries. Nearly half of U.S. liability costs (0.81/1.66 = 49%) are a result of its legal
environment or factors statistically explained by the legal environment. The remaining variation
may be explained by future research that includes other measures of differences between the
legal environments and other country-specific factors.
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