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UNI TED STATES DI STRI CT COURT FOR
THE DI STRI CT OF MARYLAND

__________________________ X
NI TED STATES OF AMERI CA,
Pl aintiff
s “Crimnal Action: RW-10-694
AUREN STEVENS, :
Def endant . :
__________________________ X

Tuesday, May 10, 2011
Greenbelt, Maryl and

The above-entitled action came on for a Jury Trial

[al—|

roceedi ng before the HONORABLE ROGER W TITUS, United
tates District Judge, in courtroom 2C, commenci ng at
124 a. m

APPEARANCES:

On behalf of the Plaintiff:

SARA M. BLOOM, Esquire

PATRI CK G. JASPERSE, Esquire

On behalf of the Defendant:

REI D H. WEI NGARTEN, Esquire

W LLI AM HASSLER, Esquire

COLLEEN CONRY, Esquire
racy Rae Dunl ap, RPR, CRR (301) 344-3912
)f fi cial Court Reporter
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THE COURT: Yesterday | heard very el oquent

rguments on both sides in support of and in opposition

o the

Def endant's moti on for judgment under Rule 29 of

he Federal Rules of Crim nal Procedure. Under that rule

he Court has various options, as | previously reviewed,

f either granting the motion, denying it, or deferring

t as authorized by Rule 29(b).

Under Rule 29, the standard is whether any

ational trier of fact could find the defendant guilty

eyond

a reasonabl e doubt, viewi ng the evidence in the

i ght most favorable to the government, which is the

tandard I nmust and will apply.

During the government's case, which is now

oncl uded, the Court heard extensive testinony of both

DA and GSK officials and, to put it mldly, a |arge

ol ume

of documentary evidence. Very significant

ortions of the documents placed before the Court were

hat woul d ot herwi se be privileged attorney-client

ocuments. They were obtained by the United States as a

esul t,

udge i

as |'ve | earned, of an order of a magistrate

n the District of Massachusetts who ordered them

roduced under what's known as the Crime Fraud Exception.

There are, of course, profound inmplications for

he free flow of communications between a | awyer and

i ent

when the privilege is abrogated, as it was in this
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ase. The Crime Fraud Exception is designed to overcome
he privilege only when the evidence establishes that the
lient intended to perpetrate a crime or fraud and the
ommuni cations at issue between the attorney and the
l'ient were made in furtherance of such crime or fraud.

The Crime Fraud Exception has been mentioned in
ome recent decisions in this circuit, including a recent
ecision fromthe District of South Carolina |ast nonth
n United States versus G annini. And the Court there
bserved that the Crime Fraud Exception exists when, 1),
he client was engaged in or planning a crimnal or
raudul ent scheme when he sought the advice of counsel to
urther the scheme and, 2), the docunents containing the
rivileged materials bear a close relationship to the
lient's existing or future scheme to commt a crime or
raud.

A simlar ruling was handed down by the Western
)i strict of Virginia in Billings versus Stonewall Jackson
lospital in 2009, once again saying the two tests nust be
ati sfied: 1), the client was engaged in or planning a
rimnal or fraudulent scheme when he sought the advice
f a counsel to further the scheme and 2), the docunents
ontaining the privileged materials bear a close
elationship to the client's existing or future scheme to

ommt a crime or fraud.
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Wth the 20/20 vision of hindsight, and that's

| ways the place to be in terms of wi sdom the

Nassachusetts Order was an unfortunate one, because | now

ave benefitted froma trial in which these documents

hat were ordered produced were paraded in front of ne,
nd the prosecutors were permtted to forage through
onfidential files to support an argument for crimnality
f the conduct of the defendant.

What those records denmonstrate to the Court is,
irst of all, that access should not have been granted to
hemin the first place. But that's not for nme to
ecide. That's already been decided by a magi strate
udge in Massachusetts. But they al so show that this was

client that was not engaged to assist a client to
erpetrate a crime or fraud. | nstead, the privileged
ocuments in this case show a studi ed, thoughtful

nal ysis of an extrenely broad request fromthe Food and
rug Adm ni stration and an enormous effort to assemble
nf ormati on and respond on behalf of the client.

The responses that were given by the defendant in
his case may not have been perfect; they may not have
atisfied the FDA. They were, however, sent to the FDA
n the course of her bona fide | egal representation of a
lient and in good faith reliance of both external and

nternal |awyers for Gl axoSm thKline.
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Now, what are the consequences of that? As to

founts One and Two, the Safe Harbor Provision of Section

5(c) is an absolute bar. G axoSm thKline did not come

o Ms. Stevens and say, assist us in commtting a crime

r fraud. It came to her for assistance in responding to
letter fromthe FDA. | conclude on the basis of this

ecord that no reasonable juror could conclude otherwi se

eyond a reasonabl e doubt.

As | included in nmy draft instructions that | had
repared in this case had it gone to the jury, on the
ole of lawyers and advice of counsel, the Safe Harbor
rovision is designed specifically to protect an attorney
ho is acting in accordance with the obligation that
very |l awyer has to zeal ously represent his or her client
nd place their position in the most favorable possible
ight. That is the obligation of a |awyer as pointed out
n the proceedings in Congress when 1515(c) was adopt ed.

The Subcomm ttee on Crim nal Justice had received
ompl ai nts of prosecutors harassi ng members of the
efense bar, and that vigorously and zeal ously
epresenting a client is no a basis for charging an
ffense under the Obstruction of Justice chapter. That
ddresses the Safe Harbor Provisions which only pertains
o Counts One and Two.

As to all counts relating to the question of
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dvi ce of counsel, the evidence in this case can only
upport one conclusion, and that is that the defendant
ought and obtained the advice and counsel of numerous
awyers. She made full disclosure to them Every
eci sion that she made and every letter she wrote was
one by a consensus. Now, even if some of these
tatements were not literally true, it is clear that they
ere made in good faith which would negate the requisite
| ement required for all six of the crimes charged in
hi s case.

The government contends that some statements were

al se. For exanple, they point to the statenment made by

Ns. Stevens in a letter to the FDA in which she states

hat Gl axoSm t hKline is not engaged in the pronotion of
el | butrin SR for weight |oss. They seek to take that
tatement, however, in isolation, and the Court sinply
annot do that and cannot permt a jury to do that.

It is clear that while that statement was nmade,
he same or other conmunications clearly disclosed to the
DA that there had been -- speakers had been provided
nadvertently with an off-1abel slide deck, that at | east
- that approximately 75 speaker presentations had
ff-1abel topics; that Dr. Wbl kowitz had used the
resentation that contained phrases and informati on about

he effect of the drug on body wei ght that some may
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onsi der as outside the product's approved indication.

She al so disclosed that the company became aware
f certain activities that were inconsistent with the
ompany's policies; took its responsibilities seriously
nd instituted appropriate and necessary corrective
ctions to address these activities. The same applies to
ctivities of Dr. Hudziak that were disclosed. So, this
s not a statement that can be taken as being fal se when
ou consider it in the context in which it was given

| conclude on the basis of the record before me
hat only with a jaundiced eye and with an inference of
uilt that's inconsistent with the presunmption of

nnocence could a reasonable jury ever convict this

ef endant .

When a Rule 29 motion is made, she is not stripped
f the presunption of innocence. And the government,
hile it gets the benefit of all inferences, they must be

ufficient to overcome that presunption and permt a

easonable juror to find guilt beyond a reasonabl e doubt.
| take my responsibility seriously. | practiced

aw for a long time and made a nunber of Rule 29 notions

hat -- or in the state system equival ent of them I

on't have a very good track record with those moti ons.

n my seven and a half years as a jurist | have never

ranted one. There is, however, always a first.
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| conclude that | have an obligation when I find
egally and sufficient evidence to sustain a conviction
n any count that the motion nmust be granted. | believe
hat it would be a m scarriage of justice to permt this
ase to go to the jury.

Mor eover, there are serious inplications for the
ractice of |aw generated by this prosecution. Lawyers
an never assist a client in the comm ssion of a crime or

fraud, and that's well established. Lawyers do not get
free pass to commt crinmes. | have presided over other
rials of |lawyers and have sent some to jail.

| was affirmed by Fourth Circuit this year for
aving sent a |lawyer who was in his 60s to jail for seven
ears for comm ssion of -- assisting a client in the
omm ssion of a fraudulent tax scheme. | have | awyers
wai ting sentencing before me. Lawyers do not get a free
ass in front of me. | *'m nore than happy to preside over
heir trials and where they're convicted, as appropriate,
ive themjail sentences if that's appropriate, and |
oul dn't hesitate to do that.

However, a | awyer should never fear prosecution
ecause of advice that he or she has given to a client
ho consults him or her, and a client should never fear
hat its confidences will be divulged unless its purpose

n consulting the | awyer was for the purpose of
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ommtting a crime or a fraud.

There is an enormous potential for abuse in
| I owi ng prosecution of an attorney for the giving of
egal advi ce. I conclude that the defendant in this case
houl d never have been prosecuted and she should be
ermtted to resume her career.

The institutional problem that causes me a great
oncern is that while |lawyers should not get a free pass,
he Court should be vigilant to permt the practice of
aw to be carried on, to be engaged in, and to allow
awyers to do their job of zealously representing the
nterests of their client. Anything that interferes with
hat is something that the court system shoul d not
ount enance.

For those reasons, | am going to grant the
lef ense’' s motion for judgment of acquittal, and that will

ring this case to an end.

What | will do nowis to bring the jury in and
dvise them of what | have done and rel ease them and I
i1l then meet with them privately to explain what | have

21

22

23

24

25

one.

| want to again commend the attorneys in this
ase. | practiced law a long time and been a judge for
hile, and it is pure pleasure to have great

oing on on both sides in this case.

| awyering

lt's some of

a
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est lawyering |I've seen in a long time. So it's a
| easure to have all the parties before ne.

Not everybody can win the case. One person has to
in or one person has to |ose this. In this case,
onclude that justice wins by acquitting this |awyer of
he charges brought agai nst her.

(Bring the jury in.)
(Jury returns at 9:40 a.m)

THE COURT: Pl ease be seated. Good nmorning,
adi es and gentlemen. As | advised you on Friday, the
overnment had rested its case and the Federal Rul es of
iri m nal Procedure authorize the defense to make a motion

or

ase,

a judgment

i f

he evi dence

of acquittal at

the noving party believes and |
insufficient

i's to support

t he end of

t he gover nment
concl ude t hat

a conviction

iewed in the |ight

most

favorable to the governnment.

hat is known as -- is what's called a Rule 29 Moti on.

Those nmotions are routinely made and rarely, if

ver, granted. This case is one -- is an exception, and

have granted a nmotion by the defense for judgnment of

cquittal of the defendant. She is acquitted, and there
s nothing further for the jury to do.

You may be perplexed by that decision, and | wil
e glad to cone back and talk to you about it. ' m sure

ou were probably | ooking forward the to spending the
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ext two weeks of your life in this courthouse, but you
il not have to do that.

| would be happy to discuss this with you. So if
ou return to the jury roomso | can release the parties

"Il be glad to come back and di scuss the decision with
ou. Your service is at an end, and | thank you very
uch, for myself and for the whole court system
(Jury excused at 9:42 a.m)
THE COURT: All right. | will do the tradition
he Fourth Circuit of com ng down and greeting counsel
nd thanking you for your work in this case.

(Off the record at 9:43 a.m)
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