





1 || expert unwittingly disclosed their existence during his deposition. Concealing such critical
2 || documents until the eve of trial is clear abuse of the discovery process.23 Again, this without

3 || more is ample grounds to exclude all evidence regarding the voicemail.**

4 B. Exclusion Of Voicemail Evidence For Inauthenticity

5 All evidence regarding the August 16, 2001 voicemail must be excluded from trial for a
6 | second, independent, reason: none of the Jasmine recordings or transcripts can be authenticated.
7 || Tt is black-letter law that authentication of a recording is required before it may come into

8 | evidence.”® Proper authentication is not a technicality, but rather a critical safeguard protecting
9 | the legitimacy of evidence put before the jury.26 This is particularly true with an audio

10 || recording, which the jury experiences as if it were a real, live conversation.

11 1. No Authentication Without Original

12 Recent case law — Jung v. Neschis, 2009 WL 762835 (S.D.N.Y. 2009) — leaves no doubt
13 || that a copy of an audio recording cannot be authenticated absent the original.27 In Jung, the

14 || Court had to decide whether tape recordings between the plaintiff and a decedent should be

15 | admitted. The key issue was whether the existing recordings were originals or copies. There, as
16 | here, defendant’s audio expert testified that:

17

3 See, e.g., Deeter v. Angus, 179 Cal. App. 3d 241, 255 (1986) (failure to produce audio tape in
18 response to discovery requests). ~

19 24 See Cal. Prac. Guide Civ. Pro. Before Trial Ch. 9(II)-A 9:1003.1 (“Rutter”) (“California
courts have inherent power to preclude evidence to prevent abuses of the litigation process.”);
20 || see also Peat, Marwick, Mitchell & Co. v. Superior Court (People), 200 Cal. App. 3d 272, 289
(1988); CCP §§2023.010(d),(f), 2023.030.

21 || %5 Cal. Evid. Code § 1401(a) (“Authentication of a writing is required before it may be received
2 into evidence”). Audio recordings are within the definition of “writing.” Cal. Evid. Code §250.

%6 See Rutter, Fed. Civ. Trials & Ev. at 8:427: “The requirement that a piece of evidence be
23 | authenticated is perhaps the purest example of a rule respecting relevance: Evidence has no
probative value if it is not what the proponent claims it to be. Authentication thus promotes
24 || accuracy in fact finding by excluding documents that might be false or otherwise unreliable.”

27 Liberty Mutual Ins. Co. v. Superior Court, 10 Cal. App. 4th 1282, 1288 (1992) holds:

25 || “Because of the similarity of California and federal discovery law, federal decisions have
historically been considered persuasive absent contrary California decisions”; see also Upland
26 | Police Officers Ass’n v. City of Upland, 111 Cal. App. 4th 1294, 1308 (2003) (“Where, as here,
California law is modeled on federal laws, federal decisions interpreting substantially identical
27 | statutes are unusually strong persuasive precedent on construction of our own laws.”).
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[1]t is not possible for a forensic tape analyst to opine that an audio
recording is a fair and accurate copy of the original, unless he also
has the original tape. This principle is embodied in professional
standards for verifying the authenticity of tapes, in the well-
accepted literature; and in FBI standards.

Id. at *10. Through forensic analysis, defendant’s expert found “clicks” and “pause marks,” as
well as evidence visible on a spectrum analysis that indicated the tapes in question were not
originals. Id. The court agreed. Because the tapes were not originals, it held that they could not
be authenticated and were thus inadmissible — “to prove the content of a recording, the original
of the recording is generally required. Because Plaintiffs do not have the original recordings,
and thus ‘a genuine question is raised as to the authenticity of the original[s],” the duplicates that
plaintiffs have submitted....are not admissible.” Id. at 16 n.20, citing Fed. R. Evid. 1002, 1003.
The court reasoned:

While Plaintiffs attempt to minimize the significance of the tapes
being copies, by cavalierly contending that there is no evidence
that they were tampered with in any fashion or that they do not
accurately represent the substance of the taped conversations ...
the fact is that there is no way to determine whether the tapes were
tampered with in the absence of the originals. Both experts agreed,
and the literature in the field confirms, that, in the absence of the
originals, one cannot say with a reasonable degree of scientific
certainty that the tapes contain accurate, unaltered copies of the
recorded conversations.

Id. at *16.%® In reaching its conclusion, the court specifically rejected plaintiff’s argument that “a
party may authenticate the voices on an audio recording by having a witness who made the
recording testify about its creation and identify the speakers.” Id.

The analysis in our case is indistinguishable from Jung. Jasmine failed to preserve the
original recording of the voicemail and the backup tapes.” Absent the original voicemail, it is

impossible as a matter of forensic science to establish that copies have not been altered. 1d*°

28 See also Aerotech Resources, Inc. v. Dodson Aviation, Inc., 191 F. Supp. 2d 1209, 1230 (D.
Kan. 2002) (audio tape inadmissible based upon a lack of foundation where conversation
captured on the tape was not a complete rendition of the conversation it depicted and tape offered
at trial was a copy of the original).

%% See Jasmine’s Response to Third Set of Admissions No. 294 (O’Mara Dec. Ex. G); 3/20/09
Harrington-O’Mara e-mail (O’Mara Dec. Ex. J).

39 See also Koenig Dep. 49:12-14 (*you cannot authenticate scientifically an audio or video
recording that’s a copy, period”) (O’Mara Dec. Ex. R).
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Thus, as a matter of law, Jasmine’s recordings cannot be authenticated and are inadmissible.”

2. No Authentication Of .Wav Recording

Having failed to preserve the original recording of the voicemail or the corresponding
backup tapes, Jasmine hopes to admit a supposed copy, and apparently has selected the “.wav
file” as its candidate. But the .wav file cannot be authenticated, and thus is inadmissible.

First, as shown above, no copy of the voicemail can be authenticated because, in the
original’s absence, there is no way to determine whether the content has been altered.

Second, Jasmine’s Ashley concedes that the process Varma used to create the .wav file
was not forensically sound, would degrade the original signal, and that “the technology to alter
that .wav file without me being able to establish that it had been altered exists.” Ashley Dep.
32:18-20, 64:6-13, 72:11-14 (O’Mara Dec. Ex. N). Marvell’s experts testified that editing the
.wav file would be rudimentary; a novice could do it within hours, if not minutes, using free
software downloaded from the internet.’

Third, there is no evidentiary log — or documentation of any sort — showing any custodial
chain for the .wav file, let alone tying it back to the original voicemail.™ At best, Ashley can
date one copy of a .wav file to August 23, 2001 - via, he says, an attachment to an e-mail in
Varma’s PST files. However, August 23 was seven days after the original voicemail was left,
and Ashley proffers no evidence to link this “August 23 copy” to the original recording. Ashley
concedes he has never heard the original recording and apparently was not even aware that
Jasmine failed to preserve it. Ashley Dep. 59:12-16 (O’Mara Dec. Ex. N). Instead, Ashley is

merely opining that the .wav file he located was not altered after August 23. This opinion is a

3! See n. 25 above.
32 Koenig Dep. 115:22-116:23 (O’Mara Dec. Ex. R); Jorgensen Dep. 185:22-187:14 (O'Mara

Dec. Ex. S).

33 In California, a party must “show to the satisfaction of the trial court that, taking all the
circumstances into account including the ease or difficulty with which the particular evidence could
have been altered, it is reasonably certain that there was no alteration.” People v. Riser, 47 Cal. 2d
566, 580 (1956). Reasonable certainty “is not met when some vital link in the chain of possession
is not accounted for, because then it is as likely as not that the evidence analyzed was not the
evidence originally received.” Id.; see People v. Diaz, 3 Cal. 4th 495, 559 (1992) (Riser “sets forth
the rules for establishing chain of custody.”). Jasmine fails this test at first blush.

10
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classic red herring; it says nothing about the original voicemail.

Additionally, expert forensic analysis raises serious doubts regarding the authenticity of
Jasmine’s recordings of the voicemail — notably the “.wav file.”

Bruce Koenig has been a forensic examiner of audio media since 1974. He has examined
over 13,000 recordings in over 4,900 criminal, civil and administrative cases. MSIE22254644-
57 (O’Mara Dec. Ex. X). His engagements include authenticating the Linda Tripp telephone
recordings in the investigation of President Clinton, the enhancement examination of President
Nixon’s Watergate tapes, and the authenticity examination in the John Gotti organized crime

case, as well as many high-profile FBI cases. Id. Koenig’s declaration in this case states:

Based upon my review of the Recordings, I determined that there
are a number of instances where there is a complete loss of signal
which would be most consistent with editing the original source of
the Recordings. This editing could include removal of data, adding
of data, and/or moving information contained in the recordings
around to create a different meaning to the words used. In my
opinion, while the complete loss of signal could have been due to a
system problem, and have been informed that the original of the
Recordings was destroyed by Jasmine Networks, Inc., based upon
my experience, a systems error constituting the cause would be
exceedingly rare, given the pattern and location of the drop outs.
Accordingly, in my opinion, the complete loss of signal would
most likely be due to splicing and/or other methods of editing
taken from the original recording.

Koenig Dec. 45 (emphasis in original) (O’Mara Dec. Ex. Q).

John E. Jorgensen is a former National Security Agency officer who employs forensic
signals analysis based on methods and techniques he used while working for the NSA and the
U.S. military. Jorgensen Rpt. Ex. A-B (O’Mara Dec. Ex. P). Jorgensen has briefed the NSA
Director, the Undersecretary of Defense and the House Permanent Select Committee on
Intelligence on intelligence matters, and served as a special master in court and as an expert
witness in some 200 civil cases. Id. Jorgensen analyzed the voicemail recordings in this case
and found clear evidence of editing, including a number of “signal strength drops to 0db” and

significant differences in the lengths of recordings. /d. at pp. 15-17. Jorgensen declared:

Based on this analysis it is the opinion, with a reasonable degree of
scientific certainty, of John E. Jorgensen that the “evidence”
provided by Jasmine Networks for analysis and cited under Case
Evidence above is unreliable and cannot be authenticated to be the
original, unedited and un-manipulated voice mail message as

11
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1 purported to be communicated on August 16, 2001 and as
purportedly transcribed....It is also the opinion, with a reasonable

2 degree of scientific certainty, of John E. Jorgensen that the voice
mail recordings provided by Jasmine Networks have been edited,
3 whether the editing is intentional or unintentional. The editing as

noted in Sylint’s analysis invalidates the evidence as a faithful and

4 true copy of the voice mail of August 16, 2001.
5 || Id. at 18.
6 With such strong forensic evidence that Jasmine’s copies of the voicemail recordings
7 || have been edited, any gap in the evidentiary chain is important, and, in fact, the linkage between
8 | any of Jasmine’s recordings and the original voicemail is totally nonexistent.” The wav. file
9 || (and the nine other Jasmine recordings) cannot be authenticated, and cannot be admitted.
10 3. No Authentication Of Voicemail By Participants
11 Part of a conversation between former Marvell employees Gloss, Janofsky and Banerjee

12 |l seems to have been recorded on Jasmine’s voicemail. The key question, however, is whether the
13 || existing copies of voicemail recordings omit, re-order or truncate what was actually said.

14 || Jasmine’s recent motion to amend its complaint aptly illustrates the point that even minor edits to
15 || a conversation can significantly change its meaning. Jasmine’s motion represented to this Court
16 | that the voicemail contained an express statement by Gloss that “we took the [P on the pretense
17 |l of just evaluating it.”% However, every Jasmine voicemail transcript has the word “if” before

18 |l the quote Jasmine put before the Court. Hence, by deleting two letters, Jasmine transformed

19 | pure speculation into a definitive conclusion of wrongdoing, and showed how critical even small

20 || changes can be.

21 | ** Beyond the nebulous “.wav file,” Jasmine has made no attempt to authenticate the nine other
voicemail “copies.” These include three cassette tapes, one microcassette tape, two DAT tapes,
22 | and three CDs. Jasmine’s interrogatory responses do not attempt to explain where, when, or how
these recordings were made. Indeed, the mere existence of the cassette and microcassette tapes
23 | has never been acknowledged by a Jasmine witness. This bars any attempt to introduce these
nine copies at trial. See O Laskey v. Sortino, 224 Cal. App. 3d 241, 249 (1990) (excluding audio
24 || recording because “there is no way to know whether the tape is what [the proponent] claims it is.
No declaration or other sworn testimony...was offered to describe when, where, how or by

25 || whom the tape was made”) (dismissed on other grounds); see also Continental Baking Co. v.
Katz, 68 Cal. 2d 512, 526 (1968) (““faith does not take the place of testimony” when determining
26 || admissibility of evidence.).

3 See 2/2/09 Jasmine Memorandum of Points and Authorities in Support of Motion for Leave to

21 Amend 8 (O’Mara Dec. Ex. Y).

28
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1 At their depositions, Jasmine had Banerjee, Janofsky and Gloss review the transcript

2 || prepared by Jasmine lawyer David Kramer. Jasmine also had Banerjee and Janofsky listen to a
3 || supposed recording of the voicemail. Eight years after the fact, the three recalled the general
4 | discussion, its subject matter, and a few words that were spoken. All three, however, testified
5 || that they could not recall the specifics of the conversation.
6 Janofsky: “I have a general recollection of the conversation, I don’t have any
. specific recollection of the exact words.”*
Banerjee: “I don’t remember the exact words. I know those two guys were talking
8 about this hypothetical situation. I don’t remember the exact
9 conversation.”
Gloss: “I — I don’t know what exact words were spoken....Just to be clear, I'm
10 not going to be able to listen to the tape, read the transcript, whatever
exercise you want me to go through, which I'm happy to do, but I can’t sit
11 here and tell you that that is an authentic recording. I can’t tell you that
it’s an authentic transcript. I'm not — I’m not saying I won’t; I just — I
12 can’t. It’s been a very long time.”

13 || Most importantly, none of the three deponents testified that what they were shown, or heard, was
14 | a complete unedited rendition of the August 16, 2001 conversation. Consequently, any

15 || suggestion that the deponents “authenticated” any recording or transcript is absurd. Indeed, even
16 | where a witness to a recorded conversation testifies fully to its creation and identifies the

17 || speakers, he may not authenticate it. See Jung, 2009 WL 762835 (S.D.N.Y. 2009) *16.

18 Further, at no point did Jasmine inform the deponents that the Kramer transcript was only
19 | one of Jasmine’s multiple transcripts of the voicemail, or that the Kramer transcript is

20 || inconsistent with the Timberline transcript (which is alleged by Jasmine’s expert to be accurate).

21 || Indeed, by the time of the depositions, Jasmine had failed to produce the Timberline transcript.

22 4. The Voicemail Transcripts Are Likewise Inadmissible.
23 A written transcript of an unauthenticated recording obviously cannot itself be
24

25 36 Janofsky Dep. 132:9-11; see also 129:10-11, 158:8-163:18 (O’Mara Dec. Ex. AA).
26 7 1/19/ 09 Banerjee Dep. 119:22-25; see also 106:14-107:24, 120:4-5, 174:6-11 (O’ Mara Dec.

Ex. BB).
27 | 8 Gloss Dep. 190:6-7, 191:1-22 (O’Mara Dec. Ex. CC).
28
13
LATHAMeWATKINSw MOTION [N LIMINE TO EXCLUDE VOICEMAIL

Mo Fnreen CASE NUMBER: 1-01-CV-801411



1 || authenticated and thus is inadmissible. See Cal. Evid. Code §1401(b).39 Accordingly, for the
2 || reasons demonstrated above, Jasmine’s transcripts cannot be entered into evidence. No further
3 | analysis is needed.
4 This, however, is not the only bar to admitting Jasmine’s voicemail transcripts.
5 First, all of Jasmine’s recordings contain portions that are indecipherable, unintelligible
6 | and/or inaudible. Jasmine’s entire legal department (Souza, Heaney, Wei and Frazee), as well as
7 || Varma, testified that, despite collectively listening to various recordings dozens of times,
8 || portions remained unintelligible.* Ashley’s report likewise notes “inaudible words,” and he
9 | testified that “[w]hoever is doing the transcription tried to interpret what was actually being said
10 | at those points.”41 Thus, the Jasmine transcripts vary according to their transcribers’
11 || “interpretations.” This is patently unreliable and the transcripts must be excluded.
12 Second, even setting aside the “interpretations” of the recordings’ unintelligible sections,
13 || the Kramer and Timberline transcripts have fundamental, unexplainable differences. This too
14 | means the transcripts cannot be authenticated and are inadmissible.
15 Finally, Jasmine’s voicemail transcripts are inadmissible hearsay. Hearsay “is evidence
16 || of a statement that was made other than by a witness while testifying at the hearing and that is
17 || offered to prove the truth of the matter stated.” Cal. Evid. Code §1200. Where, as here, multiple
18 || hearsay is involved, each level of hearsay must fall within an exception to the hearsay rule for
19 | the statement to be admissible. Cal. Evid. Code §1201.
20 The transcripts are inconsistent written renderings of the August 16 conversation
21 || prepared at a later date. The Kramer transcript, for example, was apparently prepared on or
22 | shortly before October 19, 2001 by Jasmine’s counsel, who was not present for the August 16
23
¥ See also O’Laskey, 224 Cal. App. 3d at 249-250 (holding transcript inadmissible because
24 proponent “failed to introduce any evidence regarding the completeness or accuracy of the tape”).
25 0 See, e.g., Souza Dep. 151:25-152:2; CIBC 082221 (Wei e-mail: “We are currently working to
decipher the remaining unintelligible sections.”); Varma Dep. 104:14-20; Frazee Dep. 96:22-25;
26 || Heaney Dep. 17:24-18:5 (O’Mara Dec. Exs. T, DD, H, EE, W).
I Expert Report of John Ashley p. 5, JASME 002415 (O’Mara Dec. Ex. FF); Ashley Dep.
27 | 102:16-20 (O’Mara Dec. Ex. N).
28
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1 || conversation and apparently did not hear the original recording. See Kramer Dec. {2 (O’Mara

2 | Dec. Ex. U). Hence, the transcripts must be excluded. See People v. Schmaus, 109 Cal. App.

3 || 4th 846, 857-58 (2003) (““‘An electronic voice recording has no more sanctity than the oral

4 | testimony of a witness recounting the same extrajudicial declarations.”).

5 C. Substantial Danger of Undue Prejudice

6 Even were the voicemail otherwise admissible (and it most assuredly is not), none of

7 || Jasmine’s recordings or transcripts of the August 16, 2001 conversation have anyone stating that
8 || Marvell engaged in wrongdoing. As shown above, Banerjee — brand new to his job — requested
9 || the August 16 meeting with in-house counsel Gloss and Janofsky to ensure no impropriety in

10 || Marvell’s receipt of information relating to Jasmine’s ASIC technology. The three discussed

11 | potential legal ramifications “if” anyone had used Jasmine’s technical information improperly.

12 || Moreover, the recordings and transcripts reflect at most a truncated version of the actual 40-

13 || minute conversation. 10/18/01 Banerjee Dep. at 68:6-9 (O’Mara Dec. Ex. YY).

14 Under Evidence Code §352, the “court in its discretion may exclude evidence if its

15 || probative value is substantially outweighed by the probability that its admission will...create

16 | substantial danger of undue prejudice, of confusing the issues, or of misleading the jury.” Here,

17 || there is significant risk that the jury would be prejudiced, misled or confused by the voicemail.

18 || Hypothetical comments regarding crimes and jail are inflammatory, and would almost certainly
19 | confuse the issues. They should thus be excluded.

20 | IV.  CONCLUSION

21 For the reasons stated above, Jasmine should be precluded from introducing any

22 | evidence or argument at trial regarding the August 16, 2001 voicemail.

23 | Dated: April 28, 2009 Respectfully submitted,
24 LATHAM & WATKINS LLP
25

26 By [LloA 15 i)

Richard B. Ulmef Jr.
27 Attorneys for Defendant
MARVELL SEMICONDUCTOR, INC.

28 || svw666298.1
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PROOF OF SERVICE

[ am employed in the County of San Francisco, State of California. 1 am over the age of

' 18 years and not a party to this action. My business address is Latham & Watkins LLP, 505 Montgomery
- Street, Suite 2000, San Francisco, CA 94111.

On April 28, 2009, I served the following document described as:

MARVELL SEMICONDUCTOR’S MOTION IN LIMINE TO EXCLUDE EVIDENCE
AND ARGUMENT RE THE AUGUST 16, 2001 VOICEMAIL [MOTION NO. 1]

- by serving a true copy of the above-described document in the following manner:

BY ELECTRONIC MAIL

I caused the above-referenced document(s) to be transmitted by electronic mail

. transmission to the interested parties at the appropriate electronic mail addresses as set forth

below. 1did not receive, within a reasonable time after the transmission, any electronic message
or other indication that the transmission was unsuccessful:

> Anthony J. Trepel ttrepel @trepellaw.com

» William McGrane wmcgrane@mcgranegreenfield.com
» Christopher Sullivan csullivan@mcgranegreenfield.com

> Maureen Harrington mharrington@mcgranegreenfield.com
> Clifford Horner chorner@hornersinger.com

> Jon Michaelson jon.michaelson@klgates.com

» Michael R. Haven mike.haven@klgates.com

» Adam R. Bernstein bernsteinlaw(@earthlink.net

» Stephen S. Wu swu@ckwlaw.com

> Terrence Meyerhoffer tmeyerhoffer@hornersinger.com

The party on whom this electronic mail has been served has agreed in writing to

| such form of service pursuant to agreement.

I declare that I am employed in the office of a member of the Bar of, or permitted to
practice before, this Court at whose direction the service was made and declare under penalty of perjury
under the laws of the State of California that the foregoing is true and correct.

Executed on April 28, 2009, at San Francisco, California.

V John M. Eastly

PROOF OF SERVICE
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