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SUMMONS SUM-100
(CITACION JUDICIAL) ot SD CouRr use oLy !
ARA USQ DE LA CORTE)

NOTICE TO DEFENDANT: TOM CLARKE, an individual; ROPERS
(AVISO AL DEMANDADO):MAJESKI KCHN & BENTLEY, a
professional corporation; JOSEPH ROTENBERG, an '
individual:; KTVU, INC., a Delaware corporation:; NEWS
AMERICA INCORPORATED, which does business in

California as FOX MEDIA GROUP, a Delaware T
corporaticn; and Does 1 through 50, inclusive. l

YOU ARE BEING SUED BY PLAINTIFF: BRAIN RESEARCH LABS,

(LO ESTA DEMANDANDO EL DEMANDANTE): LLC, a Delaware i
limited liability company; and MEDHEALTH DIRECT, :
INC., a California corporation; ,

:ef‘)TICEI You have been sued. The courl may decide against you without your baing heard unless you respond within 30 days. Read tha Information |
ow.
You have 30 CALENDA.F! DAYS after ihis summeons and legal papers are served on you to fils a written response at this court and have a copy :
served on the plamtifl, A letter or phone call will not protect you. Your wnlten response must be in proper legal form if you want the court t0 hear your
casa. There may be a court form that you can use for your response. You can find these count forms and more information at the California Courts
gnﬂne ﬁeéf:-!‘:l'p Ce;tler lwww.coumn' "o.ca.gvnfgteﬁ?:rp). your county la\tv library, or the courthouse nearest you. If you cannot pay the filing fee, ask

@ COU lor a fee wawer form. I you fla your response on tme. you may iose the cass by defautt, and r wages, money, and prope
may be taken without funther warming from Lhe court. Y you i

There are other legal requirements. You may want to call an attorney right away. if you do not know an attomey, you may want to call an attorney
referral service. If you cannot afford an attorney, you may be eligibla for free legal services from a nonprofit legal services program. You can locate
thesa nonprofit groups at the California Lega! Services Web site (www.lawhelpcalifornia.ong), the California Courts Online Seil-Help Center
{www.cowtinfo.co.gov/selfhelp), or by conlacting your locat couet or county bar association. NOTE: The court has a statutory fien for waived fees and
costs on any setfement or arbitration award of $10,000 or more in a civil case. The court's lien must be paid before the court will dismiss the case.
JAVISOI Lo han demandado. Si no responds deniro de 30 dias. 13 corte puede decidir en su Conirs sin escuchar su vorsion. Lea is informacion a

conlinuacion

Tlone 30 DIAS DE CALENDARIO después de Gue Ja enireguen esla citacién y papeles legales para presentar una respuesta porescrifoen esta 1
corta y hacer que se enfregua una copia al demandante. Una carta o una Hamada telefénics no jo protegen, Su respuesla por escrito hene que estar i
en formato Jogal correcto $1 desea que procesen su caso en [a corte. Es posibla qua haya un lonmulano que usted pueda usar para su respuesta
Fuede encontrar estos formutarios de la corte y mas informacion en el Centro de Ayuda de las Cortes de California (www.sucorte.ca.gov). en /s
bibholeca de leyes da su condado o en I3 corte que le quede mas cerca Sino pueds pagar Ja cuota de presentacion. pida al secretano de 1a corte
que la de un formulario de exencidn de pago de cudlas. Si no presenta su respuesta 8 lempo, puede parder el Cas0 por incumplimiento y la cone fe .
podra quitar su sueldo, dinero y bienes sin mas advertencia.

Hay otros requisitos legsies. ES recomendable que lame a un abogada inmediatamente. Si no conoce a un abogado, puede Namar a un servicio de
remisidn 8 abogados. Si no pueda pagar a un abogado. es positie que cumpla con los requisifos para obtener servicios legales gratuitos de un f
programa de servicios legaies sin fines de tuern. Puede encontrar estos grupos sin fines de lucro en el sitio web de California Legal Services. :

lawhelpcatifornia,org). en el Centro de Ayuda de las Cortes da Califomia. (www.sucorts.ca.gov) o ponidndose en contaclo con la corte o of
colegio de abogados locales. AVISO: For jey. Is corts liene derecho a reclamar las cuotas y los costos exentos porimponer un gravamen sobre
cuakjuier recuperacion de $10.000 0 mas de valor recibida mediants un Acuerdo © UNAa concesian de arbitraje en un caso de derecho civil, Tiene que

pagar el gravamen de is corte anies do que Ia corte pueda desechar el caso.

28 name and address of the court is: C MBER -

(E1 nombre y direccion de la corte es): Icﬂmg 9 4 7 l g 3 2 I
Superior Court of California, County Of San Francisco |

civic Center Courthouse

400 McAllister Street

San Francisco, CA 94102

The name, address, and telephone number of plaintiffs attorney, or plaintiff without an attorney, fs:

(El nombre, ia direcci6n y el nimero de teléfono del abogado del demandante, o del demandante que no tiene abogado, es):

Jan A. Yoss, Esq. (SBN 143978) (310) 478-5722 (310) 478-5650

Younesi & Yoss, LLP

11355 W. Olympic Blvd., Suite 200

Los Angeles CA 90064 ’ Clerk b D. STEPPE

DATE: AR . DY , Deputy
Trecr MG 2 72000 GORDON PARKCL fecrornia 7/ (Adjunto).
(For prool of service of this summons, use Proof of Service of Summons (form POS-010).) v

{Para prueba de entrega de esla citalién use el formulario Proof of Service of Summons, (POS-010)).

NOTICE TO THE PERSON SERVED: You are served

L " | as an Individual defendant.
2. 7 ' asthe person sued under the fictitious nama of {specify):
3. | on behall of (specify):
under: ~ CCP 416.10 (corporation) _CCP 416.60 (minor)
] CCP 416.20 {defunct corporation) "1 CCP 416.70 (conservatee)
. _ CCP 416.40 (association or partnership) T CCP 416.90 (authorized person)
7] other (specify):

4. ~ | by personal delivery on (date): Papa oty

SUMMONS Cooe of Gl Procedurs §4 412 20, 463
g ' W .
SUN- 100 [Re. Juty 1, 2009 & s
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ATTORNEY OR PARTY WITHOUT ATTORNEY {Name, Siste Bar number, and soessk

—Jan A. Yoss

Jan A. Yoss, Esq. (SBN 143978)

Younesi & Yoss, LLP

11355 W. Olympic Blvd., Suite 200

Los Angeles CA 30064
memoneno: (310} 478-5722

arrorsyronvaner  Plajntiff

(310) 478-5650

FAX NO.:

FOR COURT USE ONLY

D

n Francisco County Superlor Court

AUG 2 7 2009

SUPERIOR COURT OF CALIFORNIA, COUNTY OF San Francisco
streeTacoress: 400 McAllister Street
saswmg aporess: 400 McAllister Street
orravozecooe: San Francisco, CA 94102
pancnnne Civie Center Courthouse

GO

BlY:

PARK-LI, Clerk X

puty Cler

CASE NAME: BRAIN RESEARCH LABS, LLC, et al. v. TOM
CLARKE, et al,
__CIVIL, CASE COVER SHEET __Complex Case Designation
pid :Jnlimited v :.medt ! Counter ___ Joinder
Amount un Flled with first appearance by defendant
d ded |
S ece?5,000)_$35.000 of iess) (Cal. Rules of Court, rule 3.402)

Cl6E=9~4291932

DEPT;

ltems 1-6 below must be completed (see instructions on page 2).

1. Check one box below for the case type that best describes this case:

Auto Tort COI“.GC‘I Provislonatly Complex Clvil Litigation
i Auto (22) Breach of contract/warmanty (08) (C_ai. Rutes of Court, rutes 3.400-3.403)
i . Uninsured motorist {46) Rute 3.740 cotlactions (09) . Antitrust/Trade regutation (03)
Other PUPD/WD (Personal Injury/Property | " Other coftections (09) —_ Construction defect {10)
Damage/Wrongful Desth) Ton | tnsuranca coverage (18) : Mass fort (40)
i " Asbestos {04) © Qther contract (37) ___ Securities fitigation (28)
_ Product liabifity {24) Real Property __~ environmentaToxic tort {30)

Medical malpractice (45} T Eminent domaininverse ___ Insurance coverage claims arising from the

Other PUPD/WD 123) _ condemnation {14) above listed provisionally complex case
Non-PIPDWD (Other) Tort . .. Wrongful eviction (33) lypes (41)
[ Business lortuntalr business practice (07) .. - Othef real property (26) Enforcement of Judgment
| _  Civitrights (08) Untawful Detainer _1 Enforcement of judgment {20)
*¥ Defamation (13) ~ Commerdial (31} Miscellaneous Civit Complaint

" Fraud (16) Residential (32) —_ RICO 27}

Intellectual property (19} _ . Drugs (38) __ Otner complaint fnot specified above} (42)

Professional negiigence (25) Judiclal Review Miscellaneous Civil Petition

Other non-PU/PD/WD tor (35) .. _ Asset fodeiture (05) . Partnership and corporate govemanca {21)
Employment .. Petition re: arbitration award {11} Tl Cther petition fnol specified above) (43)
1 I'Wrongful termination (36) Writ of mandate (02)

" Dther employment {15) . Other judiclat review (39)
2. Tnis case Is ¥ isnot complexunderrula 3.400 of the Catifornia Rules of Court. If the case Is complex, mark the

factors requiring exceptional judicial management:
a Large number of separately represented parties d. __ Large number of witnesses
b. Extensive motion practice raising difficult or nove! e. ___ Coordination with retated actions pending in one or more courts

issues that will be time-consuming to resolve

. in other countles, states, or countries, or in a federal count
Substantial postjudgment judicial supervision

c. Substantial amount of documentary evidence (.
3. Remedies sought {check all thal apply): a. . X. monetary b. LX 3 nonmonetary; dectaratory of injunctive refief c¢. X ! punitive
4., Number of causes of action (specify): 8
5. This case Is X isnot aclass action suil.
6. If there are any known retated cases, file and serve a nolice of relaj
Date: RAugust 27, 2009
Jan A, Yoss

CVPE OR PRINT NAME)

LE OF PARTY OR ATTORKEY FOR PARTY)

NOTI
» Plaintiff must fila this cover sheeat with the first paper filed In the action or proce
under the Probale Code, Famlly Code, or Welfare and institutions Code). (Cal. R
in sanctions.
« Flle this cover shaet In addition to any cover sheet required by locat court rule,

other parties to the action or proceeding.

ing (e

pt smalt claims cases or cases filed
s of Jourt, rute 3.220.) Fallure to file may result

« |f this ease is complex under rute 3.400 et seq. of the Califomia Rules of Court, you must serve a copy of this cover sheet on alt

» Untess this is a collections case under rule 3,740 or a complex cass, this cover sheet will be used for statistical purposes onty.
Pige ol }

Form Adapwed tor Mandaiory Use

x Adcpked it andacry CIVIL CASE COVER SHEET , Legal |

CM-010 [Rev. July 1, 2007}

Cal. Ruies of Count, nues 2,30, 3.220, 3.400-3.403, 3.740;
, & of Judicial A . )10
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INSTRUCTIONS ON HOW TO COMPLETE THE COVER SHEET CM-010
To Plaintiffs and Others Filing First Papers. if you are filing a first paper (for example, a complaint) in a civil case, you must
complete and file, along with your first papef, the Civil Case Cover Sheet contained on page 1. This Information will be used to compile
statistics about the types and numbers of cases filed. You must complete items 1 through 6 on the shest, Initem 1, you must check
one box for the case type that best describes the case. If the case fits both a general and a more specific type of case listed in item 1,
check the more specific one, If the case has multipte causes of action, check the box that best indicates the primary cause of action.
To assist you in compileting the sheet, examples of the cases that belong under each case type initem 1 are provided below, A cover
sheet must be filed only with your initial paper. Failure to file & cover sheet with the first paper filed in a civil case may subject a party, its
counsel, or both ta sanctions under rules 2.30 and 3.220 of the Californla Rulss of Court,
To Parties In Rute 3.740 Collections Cases. A “collections case® under rule 3,740 Is defined as an action for recovery of money owed
in a sum stated to be certain that is not more than $25,000, exclusive of Interest and attomey's fees, arising from a lransaction in which
properly, services, or money was acquired on credit. A collections case does nol include an action seeking the following: (1) tort
damages, {2) punitive damages, (3) recovery of real property, (4) recovery of parsonal property, or {5) a prejudgment writ of attachment.
The Identification of a case as a rule 3.740 collections casa on this lorm means that it witi be exempt from the general time-for-service
requirements and case management rules, untess a defendant files a responsive pleading. A rule 3.740 collections case will be subject
to the requirements for service and obtaining a judgment in rule 3.740.
To Partles In Complex Cases. In complex cases only, parties must also use the Civil Case Cover Sheet to designate whether the
case is complex. ! a plaintiff believes the case is complex under rule 3.400 of the California Rules of Court, this must be indicated by
completing the appropriate boxes in items 1 and 2. If a plaintiff designates a case as complex, the cover sheet must be served with the
complaint on alt parties to the action. A defendant may file and serve no later than the time of its first appearance a foinder in the
plaintiffs designation, a counter-designation that the case is not complex, or, if the plaintiff has mada no designation, a designation that

the case is complex. CASE TYPES AND EXAMPLES
Auto Tert Contract Provisionally Comptex Civil Litigation (Cal.
Auta (22)—Personal Injury/Property Breach of ContractWarranty (06) Rules of Court Rutes 3.400-3.403)
Damage/Wrongful Death Breach of Rentallease Antitrust/Trade Regutation {03}
Uninsured Motorist (46) {if the Contract fnof uniawful detainer Construction Defect (10)
casa involves an uninsured wwm"g’”' ’;"’”""’ ter Clalms Involving Mass Tort (40)
matorist claim subject fo raiatift a'gr\'g";:’a’d '_,5. ¢ o) Securities Litigation (28)
arbitration, chack this kem Negfi { hegigenc Environmental/Toxic Tort (30)
gent Breach of Contract/
instead of Auto) Wanranly Insurance Coverage Claims
Other PYPD/WD {Personal infuryf Other Breach of ContractWarranty (arising from provisionaily complex
;‘:rﬂv Damage/Wrongfut Death) Collections {e.g., money owed, open case type fisted above} (41)
book accounts) {09) forcement of Judgm
Asbestos (04) Collection Case—Sefler Plaintiff Enfo E:uor:;nc:e:t ;gJu:::neni (20)
Asbestos Property Damage Other Promissory Note/Collections Abstract of Judgment (Out of
Asbesios Personal Injury/ Casea provisionaty )
Wrongful Death fnsurance Coverage (not siona Cour _"’
Product Liability {rof asbastos or complex) {18) cm;g”"";. of -’;’;’gr':"’"‘ {ron-
toxic/environmental) (24) Auto Subrogation Sislerng:asl ic J’Sd’ f‘:
Medical Malpractice (45) Other Coverage Acmind ua:i ome Award
Medical Malpractice— Other Contract (37) strative Agency Awa
Physicians & Surgeons Contractual Fraud _(nol unpa.ld taxes)
Other Contract Dispute Petiion/Certification of Entry of
Other Professional Health Care Real Property Judgment on Unpald Taxes
Other p,,gml%%‘ Eminent Dornajnllnversa Other Enforcement of Judgment
Premises Lisblilty (e.g., sfip Wmngﬁﬂmagqm 853 Miscall it Complaint
and fafl Othet Real Propery (e.g., aulel tite) (26) Rcoan o o
Intentional Bodly Infury POMTD Writ of Possession of Real Property Other Complaint (rot specified
{8.g., assaull, vandallsm) Morgage Foreciosure above) (42)
Intentionat Infliction of Quiet Tith {
et litle . Declaratory Refief Only
Emotional Distress Other Real Property (not eminent Injunctive Reflef Only (non-
Negligent Infiiction of domain, lancford/tenant, or harassment)
Emotional Distress foreclosure) nics Llen
Other PPDAND Unlawful Detainer 'O!ha :erac ercial Complaint -
Non-PUPD/WD (Other) Tort Commercial (31) Casa (non _‘Wﬂe;}
Business TorUnfalr Business Residential (32) Other Civil Complaint
Practice {07) Drugs (38) (7 the case involves illegal (non-tortmon-complex)
CivA Rights (e.g., discrimination, drugs, check this ltem; otherwisa, Miscellaneous Chvil Petition
false amest) {not ciil report as Commercial or Residsnilsl) Parinership and Corporate
harassment) {03) Judiclal Review Governance {21}
Defamation {=.g.. slander, libel) Asset Forfeiture (05) Other Petition (ot specified
{13) Petition Re: Arbliration Award (11) above) (42)
Fraud {16) Writ of Mandate (02} O Harassment
InteNectual Properly {19} Wﬁ_l—AdmlnIsu-atlve Mar!darnus Workplace Violence
Professional Negligence (25} Writ-Mandamus on Limited Court Elder/Dependent Adult
Legal Maipractice g:ase Matier Abuse
Other Professional Matpractice Wnl;-ql':l:f Limited Court Case Etection Contest
(not medical or legal) ev Petition for Name Change
Other Non-PIPDAND Tort {35} Other Judicial Review {39) Petition for Reflet from Late
Emp]oyrnen‘ Review of Health QOfficer Order Ctaim
Wrongh Termination {35) Notics of Appeal-L.abor Other Civil Petition
Other Employment (15) Commissioner Appeals

CH-01D [Rev. Juty 1, 2007|

CIVIL CASE COVER SHEET
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San Francisco Counly Super
John D, Younesi, Esq. (Bar No. 120339) AUG 2 7 2009
Jan A. Yuoss, Esq. (Bar No, 143978)
YOUNESI & YOSS. LLP GO PARK-L],
11355 W, Olympic Blvil., Suite 200 BY: .
Los Angeles, California 90064 ) i pu

Telephone: (110} 4785722 + Facsimile: (310) 478-5650

SUMMONS 155U

Attomneys for Plaintiffs BRAIN RESEARCI LABS. LLC
CASEMANAGEMENT CONF}

and MEDHEALTH DIRECT, INC.

SUPERIOR COURT OF CALIFORNIA

FOR THE COUNTY OF SAN Ex&masco DEPARTMENT 2
Case Neo. 0-09-491 932

COMPLAINT FOR DAMAGES AND
INJUNCTIVE RELIEF

BRAIN RESEARCH LABS,LLC.a
Delaware limited liability company; and
MEDIIEALTII DIRECT. INC.. a
California comporation:

Plaintiffs, 1. DEFAMATION PER SE

V. 2. DEFAMATION PER QUOD
TOM CLARKE, an individual; ROPERS
MAJESK! KON & BENTLEY,a
professional corporations JOSEPH
ROTENBERG, :mn individual; KTVU,
INC.. a Delaware corporation: NEWS
AMERICA INCORPORATED, which
docs business in California as 'OX
MEDIA GROUP, a Delaware corporation:
and Does 1 through 50, inclusive.

3. DEFAMANTION PER SE

1. INTENTIONAL INTERFERENCE
WITH CONTRACTUAL RELATIONS:

5. INTENTIONAL INTERFERENCE
WITH PROSPECTIVE ECONOMIC
ADVANTAGE

6. VIOLATION OF BUSINESS AND

Dclendants. PROFESSIONS CODE §§17200 ET SEQ.

Nt st Yl Nl Vsl el Vet Vit ot gt gl Vst sl “euil et Nwwtt et il vttt g st

7 VIOLATION OF BUSINESS AND
PROFESSIONS CODF. §§17500 ET SEQ.

8. INJUNCTIVE RELIEF TO
PRECLUDE BROADCAST OF
DEFAMATORY STATEMENTS

DEMAND FORJURY TRIAL

Plaintiffs Brain Research Labs, LLC (*BRL™) and MedHealth Birect, Inc,

(“MedHealth™) {collectively, “Plaintiffs”) allege the [ollowing:

Complaint.final doc 1
COMPLAINT
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NATURE OF TIIE CASE

This case involves an attomey, Thomas Clarke (“Clarke™). who is attempting to try a civil
casc in the press and through the intemational medium of the intemct. Clarke and his firm Ropers
Majeski Kohn and Bentley ("RMKB™) have filed a class action against Plaintiffs herein seeking
damages rom the sale of BRL's product, Procera. The plaintiffin the class action is Joe Rotenberg
(“Rotenberg™). MedHealth. asan independent contractor to BRL, advises BRL onthe marketing and
advertising of Procera AVH ("Procera™). On orabout July 16. 2009, Clarke made scveral false and
defamatory statements in a taped interview for KTVU tclevision. maligning Procera. and by
association. BRL and MedHealth. Rotenberg made false and defamatory statements 1o the joumalist.
John Fowler (“Fowler™). which statements were repeated by Fowler on air. Clarke and RMKB have

made and continue to make additional defamatory statements in a 9-minute advertiscment soliciting

plaintiffs in their Procera class action through a YouTube video on the intemational internct
platform,
1.
PARTIES

1. Plaintiff BRL is. and at al! times relevant herein was, a limited liability company
organized under the laws of the State of Delaware and licensed to do business in the State of
California.

2. Plaintiff McdHealth is. and at all times relevant herein was. a corporation organized

under the laws of the State of Califomia. with its principal place of business in the County of Orange.

| Califomnia,

Complaint.final.doc 2
COMPLAINT
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A Defendant Clarke is. and at all times relevant hercin was. a lawyer licensed to

| practice taw in the State of California and a resident of California.

4, Defendant RMKB is, and at alf times relevant herein was. a professional corporation
ficenscd by the State of Califomnia with offices in. among other places. the County of Los Angeles.
California.

5. Defendant Rotenbery is. and at all times relevant herein was, an individual residing
in the State of California,

0. Defendant KTVU, Inc. (“KTVU"}is a corporation duly licensed to conduct business
in the State of Califomia with a television news station that broadcasts in the San Francisco Bay «rea.
as well as other territories and states. KTVU produced a story for broadcast that contains several
defamatory statements concerning Plaintifis and is not a fair and accurate report of a judicial
procceding.

7. News America Incorporated is acorporation that is licensed to do business and does
business in Calilomia as Fox Mecdia Group (“Fox News™). Fox News has affiliated stations
nationally and has distributed the subject KTVU story to its affiliates across the country for re-
broadcast in other states.

8. Plaintiffs are ignorant of the true names and capacities of defendants sued herein as
Does 1-50, inclusive. and therelore sue these defendants by such factitious names. Plaintiffs will
amend this Complaint to allege their true namcs and capacities when ascertained. Plaintiffs are
informed and belicve and thereon allege that cach of the fictitiously named defendants is an agent.
employce, afTiliate or co-conspirator of one or more of the Defendants and may be served with
process within the state of California and is responsible in some manner for the unlawful conduct

herein alleged.

Complaint.tinal.doc k]
COMPLAINT
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111,
JURISDICTION

9, The court has jurisdiction over this action pursuant to Civil Code §§43, 44 and
45, The California Superior Count has jurisdiction over this action pursuant to Article VI. Section
10, of the California Constitution,

10.  This court has jurisdiction over the Defendants becuuse, based on information
and belief, each is a corporation, business entity. or individual that has sufficient minimum conacts
in Califomia, is a citizen of Califomia. or otherwise intentionally avails itself of the laws and
protections of California so as to render the exercise of jurisdiction over each defendant in California
courts consistent with traditional notions of fair play and substantial justice. Venue is proper in the
San Francisco Superior Court because at least one of the defendants, Clarke. resides in San Francisco
County.

[1. On or about July 16. 2009, KTVU broadcast a “story™ on Procera, a product
manufactured by BRL. whose marketing and advertising campaign is managed by Medtecalth.
Fowler was the reporter who narrated the piece and at all times was acting as an agent of KTVU.
Clarke and Rotenberg provided interviews for the broadeast. At all times. Clarke was acting as a
partner and agent of RMKB. In the “story.” Rotenberg and Clarke made the following false
statements about Procera:

a Fowler repeated a false statement allegedly made to him by Rotenberg: “Rotenberg
says he paid 60 dollars for this bottle. a month’s supply, of what's called Procera AVH.™ The
statement is false because the bottle that was held up was not what Fowler purchased. but a difTerent

bottle size,
b. Clarke said the following: “Unadulterated thefl. You sell a fake product that

docsn’t do anything. with all kinds of promises, and you get people to give you lots of moncy for

Complaint.final.duc 4
COMPLAINT
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it. It's a nice, profitable scam.” Thefi has a very specific common meaning. It means to commit
the act of stealing. The act of stealing means to take the property of another without right or
permission. Calling the sale of Procera an “unadulterated™ theft could have no meaning to the
gencral public hearing these statements other than that Clarke was accusing BRL of taking
custonters’ money without their permission. Such statement is false.

c. Clarke stated: “They [the FDA and Federal Trade Commission] just don't view
this as a high-priority item, even though people are dying from some of these products.” By the
context of the interview and Clarke's previous comments, it is clcar he is intending the listening
public to believe that Procera has killed people and this simply is not true.

. Fowler stated: “Bringing us back to claims that Procera sharpens focus. clears
brain fog and boosts memory, that brains light up like a Christmas tree when people take the
tablets. Sounds termific.”

Followed up immediately by Clarke stating: “Absolutely ineffective. Matter of
fact. there have actually been trials with humans that have shown that it doesn’t work.™

Clarke's statement is false. There have been no trials of Procera that show it docs
not work on humans. What is more. BRL has conducted o doublc blind placebo controlled peer
reviewed studv that was published in the Amcrican Joumnal of the American Nutraceutical
Association that in fact substantiates Procera’s claims. .

C. Fowler then states. “Joe Rotenberg says they [Plaintiffs] didn’t answer him cither.
and he wants his 60 doliars back.™ The statement allegedly made by Rotenberg to Fowler was
false at the time Rotenberg made it to Fowler. Joe Rotenberg had discussed the product directly
with customer services representatives for BRL and had in fact received the money back he
rcquested,

k2.

In 2 Y-minute YouTube advertisement video which began airing on June 19, 2009,
Clarke solicited plaintiffs for his litigation against BRL and McdHealth and made at least the

following false and/or misleading statements:

Complamt.linal.doc 5
COMYPLAINT
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i, *| do not want you to die or suller long term injury or disability because you
forsake medical treatment for the false promises that are made by so many so called dietary
supplements. These scam artists do not care if you live or die. They only want you to live long
enough to give them your money. Today I want to talk to you about a so-called dictary supplement
known as Procera AVH.” The very clear implication is that Procera can kill people and that BRL
does not care about the lifc or death of its customers which is categorically [alse,

b. “They ask. *Are you suffering from a stroke or head injury and want to repair your
brain? Have we got a little known miracle and it’s just for you!” No. I'm not kidding. they actuatly
make this claim.” BRL has never made this claim about Procera.

c. “They ask. ‘Do yot: want to feel better and rid yourselfof . . .depression? Have we
got a littlc known miracle and it is just for you! Even better. it’s a bargain!™ BRL has never made
this claim or claimed Procera can cure or address depression.

d. “They ask, "Do you want to protect your liver .. .from the adverse effects of
alcohol? 1Tow? By these pills.”™ BRL has never made any claim that Procera can protect the liver.

<, “They ask. *Suffering from the effects of Alzhcimer’s Have we got a little known
miracle and it’s just for you! Pssst...wehavea little secret and it's just for you!”™ BRL has never
made this claim or discussed Alzheimer’s in any way.

f. “Qur ingredients are considered safe by the Federal Food and Drug
Administration. really!™ BRL has never made this claim and in fact discloses on each bottle of
Procera the following, “These statements have not been evaluated by the Food and Drug
Administration. ‘This product is not intended to diagnose. treat. cure or prevent any disease.”

& “What they do not tell you about Procera AVH is of course it doesn't work. Their

claims are bogus. But they also donottell you that their product is dangerous.”™ Clarke’s statcments
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that Procera AVH does not work, that BRL's claims about Procer:it are bogus and that the product
is dangerous are absolutely false.

h. “Procera claims it can help Alzheimer’s disease.” BRL has never made the claim
that Procera helps with Alzheimer’s.

i. *As you can tell, Procera contains dangerous drugs with the potential to causc
extensive harm or even death™ Procera contains no drugs at all. Moreover. there is no showing that
it has the potential to cause extensive harm and/or death. Quite the contrary is true. a double blind
placebo controlled peer reviewed study establishes the efficacy of the claims Procera makes and
there was no showing of any harmful effects. .

j.  “Besides making extravagant ckiims. does it wam you about all these potential side
effects and interactions with prescription drugs? Not at all.” First, Clarke has not pointed to any
accurate side effects of Procera. Even more important. however. BRL very clearly states on the
Procera label: “Do not use this product if you are pregnant or lactating. . . . Consult your healthcare
professional prior to use if you have or suspect a medical condition, are taking prescription
medication or over the counter drugs. . . .1 you experience any adverse reaction to this product,
immediatcly discontinue use and consult your physician.” Additionally. BRL customer service
agents are trained to instruct customers to consult their physician if they are talking any prescription
medications prior to using Procera.

k.  *“Asyoucan tell Procerais. . lots of danger.” This is untrue.

1. ~This preduct is not an alternative to proper medical atlention for your iltness discase.
Do not foo! yourself. If you're not getting proper medical treatment, you may die or suffer
serious permanent injury or disability.” BRL has never claimed Procera is a substitute for
medical treatment or should be used in any circumstance where somcone needs medical

treatment, especiatly of the sort that may cause a person to die or suffer serious permanent injury
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or disability. This is sensationalism at BRL's expense for Clarke 1o advertise himself and his
firm RKMB.

m. “[t*s also important for you to he mvare that al! these claims are illegal. Let me
say that again so that you understand the fundamentals of these bogus claims, They are illegai!
No exceptions, Nao ifs. buts or maybes. So if a dietary supplement like Procera AVH claims that
it can cure an illness or disease or the symptoms of an illness or disease then it is making an
illegal claim. So al! these claims made by Procera arc illegal.” Clarke is attempting to try his
casc in the public media and is making statements that are untrue to do it. BRL has not made the
claims about Procera that Clarke attributes to BRL and thus the implication that BRL has made
illegal claims is absolutely falsc.

n “What type of illnesscs. discases or symptoms is Procera claiming it can address?
Well [taughing). | though you'd never ask. [ will mention just a few. Depression and other
forms of mental illness. mini-strokes in the brain, the early stages of dementia, the plaques
associated with Alzheimer’s disease, . . .. genclic diseases such as Parkinson’s or Lou Gehrig's
disease also known as ALH (sic). Such symptoms may also be the result of the hardening of the
arterics in your brain, which can interfere with blood flow.™ BRL has not ever made any of
these claims about Procera.

o, “So what Procera claims is that if you are sulfering [rom symptoms of these types.
the solution is, what a surprisc — this product, Just send money and all your problems will
disappear like so much snow on a sunny day.” Again, BRL never makes any of these claims or

that Procera is the solution to any of the medical issues identified in subparagraph n above.
p. “It [a pamphlet published by Clarke] also tells you how to protect yourself from these
crooks and cheats.™ Since Clarke’s entire adverlisement is about Procera, the only logical conclusion

is that the persons who heard Clarkes reference to crooks and cheats understood it tobe a rcference

| 10 the manufacturers of Procera. BRL.
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q. “If, after considering your options. you want an attorney to help you recover your
meney and to put out of business those that have cheated you, calt me. so that we can discuss the
matter.” Because the entirety of the claims Clarke asscrts about Procera are wrong, then his appeal
10 viewers to call him to hire him to sue people who have allegedly “cheated™ them are based vpon
a completely false premise.

r. “Remember. the life you save my not only be your own, but those of your friends,
family. neighbours and fellow residents and citizens of this great country,” Because the totality
of the advertisecment is for prospective clients to engage Clarke to represent them against
Procera’s manufacturer, there can be no conclusion by the persons hearing Clarke’s statements,
other than tha Clarke is saying that Procera will kifl them and their family and other members of
the public. This statement is categorically untrue. Clarke is making the false claim that if the

prospective client hires him, the lawsuit itself will be an impetus to prevent these alleged deaths.

FIRST CAUSE OF ACTION

DEFAMATION PER SE,

(BY PLAINTIFFS AGAINST CLARKE. RMKB AND DOES I THHROUGH 25)
13.  Plaintiffs incorporate by reference paragraphs 1 through 12 above as though set forth

in tull herein,

14.  Clarke. as an agent of RMK B, and as part of his efTorts to obtain ¢lients in
litigation against Plaintiffs herein 1o further the financial gain of RMKB and himself made the
defamatory statements attributed to him in paragraphs 9 and 10 above. At the lime he made the
statements to Fowler and agents of KTVU, Clarke was aware that the statements would be
broadeast as part of a television news story to a large audience of people. Plaintiffs are informed
and belicve and on that basis allege that Clarke was aware, or has come to be aware. that the
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news story was put on the intemet and thus disseminated nationally and internationally by KTVU
on the internet and that it will be viewed by potentially hundreds of thousands of people, if not
more. At the time that Clarke recorded his video and published it on YouTube, he intended for a
large number of people to view the video across the country and intemationally. As of the date
of this Complaint, YouTube reported that there had been hundreds of views of the video.
15.  The persons hearing Clarke’s statements reasonably understood the statements to
mean that:
1 Procera. through its manufacturer and distributor BRL, is committing the
crime of thefl by stealing from customers:
h. Procera. through its manufacturer, is engaged in illegal acts by, among
other things. claiming that Procera

cures certain diseases and symptoms of discases:

c. Procera has killed people:
d. Procera could kill people and contains dangerous ingredients;
€. Procera, in general, cannot do what BRL advertises Procera can do:

f. Procera is required to be approved by the FDA and BRL claims Procera
has been approved by the FDA., when in fact BRL does not make such a
claim and is not required to be approved by the FDA:

8. The ingredients in Procera would cause the harm that Clarke identified:
h. There have been tests that have proven Procera does not work:
i BRL has not conducted tests on Procera and cannot support the claims it

makes: and
i1 Some of the ingredients in Procera are drugs.
16.  Euch of the identificd statements was false.
17.  Clarke and RMKB failed to use reasonable care to detemiine the truth or falsity of

the statements and in some instances knew absolutely the statements were false.
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18.  Clurke and RMKB's actions have caused BRL hanm as the manufacturer
of Procera and have caused MedHealth harm as the entity responsible for the advertisements that
are being discussed.

19.  BRL has suffered actual damages in each of the following ways:

Cuancellations of orders from customers:

2

b. Cancellation of the continuity program by customers:
c. Decreased orders from at least the San Francisco Bay Arca. including
Oakland and San Josc. Denver and as yet other undetermined areas and states;
d. Refunding money for customer purchases: and
e. Harm to its business reputation.
20.  MedHeatlth has suffered actual damages by harm to its business reputation.
21, In addition to the actual damages suffered by Plaintiffs. the law assumes that
Plaintiffs’ business reputations have been harmed and that they have suffered shame. Plaintiffs are

cntitled to compensation for this assumed harm in a sum to be determined at the time of trial.

22,  Clarke and RMKB's actions were malicious and oppressive in that they engaged

in them intentionatly in order to “prove their case in the press™ and on the internet and to cause

financial harm to PlaintifTs. Indeed. Clarke states in the video that he wants to put companies such
as PlaintifTs out-of-business. He says specifically. “If. after considering your options. you want an
attomey to help you recover your money and to put out of business those that have cheated you. call
me. so that we can discus the matter.” Clarke follows this statement up by saying that if they call
him, “the life you [the prospective client] save may not only be your own. but those of your friends.
family, ncighbors and fellow residents and citizens of this great country.” Clarke’s malicious and

oppressive intent is clear, He wants to be hired. based upon the false and misleading information
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he has provided, to destroy BRL and Med Health’s businesses. As a result, Plaintiffs are entitled to

an award of punitive damages in an amount to be proven at the time of trial,

SECOND CAUSE OF ACTION

DEFAMATION PER QUOD

(BY BRI, AGAINST CLARKE, RMKB AND DOES 1 TIIROUGH 25}
23, Plaintiffs incorporate by relerence paragraphs 1 through 12 above as though set

forth in [ull herein.

24, Clarke, ns an agent of RMKB, und as part of his efforts to obtain clients in
litigation against Plaintiffs herein to further the financial gain of RMKB and himself and attempt
to destroy BRL made the statements attributed to him in paragraphs 12(a. I. p. q. and r} above.
At the time that Clarke recorded his video and published it on YouTube, he intended for a luree
number of people to view the video across the country and intemationally. As of the date of this
Complaint, YouTube reported that there had been hundreds of views of the video. The persons

viewing this video reasonably understand that the statements arc about Procera/BRL.

25.  Because the context in which Clarke is making these claims, including giving the
appearance that he isquoting directly from Procera advertisements, and because the statements relate
to his other accusations about Procera and solicitation of plaintifTs to sue BRL. the statements injure
BRL in its industry and profession and expose it to hatred, contempt. ridicule and shame and
discourage customers {rom buying BRL's product.

26.  The statements in this context were false.

27, Clarke and RMKB failed to use reasonable care to determine the truth or falsity of
the statements and in some instances knew absolutely the staiements were fulse as they refated to

Procera.
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28,  Clarke and RMKB’s actions have caused BRL harm its property. business.
profession, and rcputation, which damage includes moncey spent as a result of the statements.
29,  These statements were substantial factor in causing BRL's harm.

30,  DBRL has suffered actual damages in each of the following ways:

. Cancellations of orders from customers:
b. Cuncellation of the continuity program by customers;
c. Dccreased orders from at least the San Francisco Bay Area, including

QOakland and San Jose. Denver and as yetother undetermined areas and states;

d. Refunding moncy for customer purchases.
e. Harm to its business reputation; and
f. Expenses BRL has had to pay as a result of the defamatory statements

3l.  Clarke and RMKBs actions were malicious and oppressive in that they engaged
in them intentionatly in order to “prove their case in the press™ and on the intemnet and to cause
financial hnm.'t 10 Plaintif¥s. Indeed, Clarke states in the video that he wants to put companies
such as Plaintiffs out-of-business. He says specifically. “If. after considering your options. you
want an atlomney to help you recover your money and to put of business those that hﬁve cheated
you, call me. so that we can discus the matter.” Clarke follows this statement up by saying that if
they call him, “the life you [the prospective client] save may not only be your own. but those of
your Iriends, family. neighbors and fellow residents and citizens of this great country.”™ Clarke’s
malicious and oppressive intent is clear. As aresult, BRL is entitled to an award of punitive

damages in an amount to be proven at the time of trial.
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THIRD CAUSE OF ACTION

DEFAMATION PER SE

(BY PLAINTIFFS AGAINST ROTENBERG AND DOFS 26 THROUGI! 40)

32, Plaintiffs incorporate by reference paragraphs 1 through 12 above as though set forth
in full herein.

33.  Rotenberg. as part of his efforts 1o promote his claims in his class action litigation,
made the statements atiributed to him in paragraph 11 above. He made the statements to Fowler
intending them to be re-broadeast to viewers of KTVU for Rotenberg’s financial gain. Atthetime
he made the statements to Fowler and agents of KTVU. Rotenberg was aware that the statements
would be broadcast as pant of a television news story to a large audience of people. Plaintiffs are
informed and believe and on that basis allcge that Rotenberg was aware. or has come to be aware,
that the news story has heen re-broadcast nationally and intemationally by KTVU on the internet and

that it will be viewed by potentially tens of thousands of people. if not more.

34, Fowler reasonably understood the statements by Rotenberg to mean the following
and the persons who heard Fowler repeat the statements reasonably understood them to mean
that:

a. The Procera bottle Fowler held up was the botile that Rotenberg purchased.
when in fact it was not the same size bottle at all;

b. Rotenberg never spoke 10 anyone in customer service about his complaints
concerning Procera and his request for return of his money when in fact he had spoken to a BRL
Customer Service Agent on May 22, 2009; and

c. Rotenberg never reccived a requested refund for his purchase when in fact he

received a refund ol the purchase price pursuant to the terms of the safe to his purported satisfaction
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as stated in the telephone conversation on May 22, 2009,

35.  Each ofthese statements was false and Rotenberg knew they were false when they
were made, Rotenberg heard the statements repeated by Fowler and did nothing to correct the falsity
of the statcments.

36.  Rolenberg’s actions have caused BRL harm as the manufacturer of Procera and have
caused McdHealth harm as the entity responsible for managing BRL's the advertisements..

37.  BRL has suffered actual damages in cach of the following ways:

. Cancellations of onders from customers;
b. Cancellation of the continuity program from customers:
c. Decreased orders from at least the San Francisco Bay Area, including

Qakland and San Jose: and
d. Harm to its business rcputation.

318.  MecdHealth has suffered actual damages by harmm to its business reputation.

39.  Inaddition to the actual damages suffered by Plaintiffs, the Jaw assumes that
Plaintifls’ reputations have been harmed and that they have suffered shame. Plaintiffs are

entitled to compensation for this assumed harm in a sum to be proven at the time of trial.

40,  Rolenbery’s actions were malicious and oppressive in that he engaged in them
intentionatly in order to “prove his case in the press™ and on the internet and to cause financial harm
to Plaintifls. Theanticipated outcome would he significant tinancial gain for Rotenberg. Asarcsult,

PlaimifTs are entitled to an award of punitive damages in an amount to be proven at the time of irial.
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FOURTH_CAUSE OF ACTION

INTENTIONAL INTERFERENCE WITH CONTRACTUAL RELATIONSHIPS

{BY BRL AGAINST CLLARKE. ROTENBERG AND DOES 1 THROUG!I 40)

41.  BRL incorporates paragraphs 1 through 40 above as though set forth in full herein,

42, At the time the defamatory and misleading statements above were made. the party
makinyg the statements knew that BRL had comractual relationships with customers for the sale of
Procera, Further, these Defendants knew that the nature of the contractual relationships was such
that the customers reccived additional shipments of Procera at sct intervals for which BRL received
additional revenue (the “continuily program™).

43. By making the statcments identified above and by broadcasting them first by
1elevision and then via intemel, Delendants intended to interfere with these existing customer
relationships by either having the customers retumn the Procera product and obtain their money back

and/or by canceling the continuity program and not receiving the additional shipments of Procera.
44,  Defendanis have in fact caused damage to BRL by interfering with these customer
relationships in that customers have canceled orders. customers have retumed merchandise and

asked for their money back and customers have canceled participation in the continuity progran.

The amount and extent ol this damage has not yet heen fully detcrmined and continues to
increuse. The amount of the damage will be proven at the time of trial.

45.  Defendants” actions were malicious and oppressive and were undertaken with the
express intention of causing harm to BRL. Indeed, Clarke states that it is his intention to put the
manulacturers of dietary supplements out of business in his advertisement for plaintiffs to suc the
manulacturer of Procera.  As such, BRL is entitled 10 an award of exemplary damages against all

Defendans.
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