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NOTICE TO DEFENDANT:
(AVISO AL DEMANDADO):

Heller Ehrman, LLP; Heller, Ehrman White & McAuliffe LLP; Heller,
Ehrman, White & McAuliffe, a Professional Corporation; Heller Ehrman
(California), A Professional Corporation

YOU ARE BEING SUED BY PLAINTIFF:
(LO ESTA DEMANDANDO EL DEMANDANTE):
David Simon

Youh:wSOCAl_ENDARDAYSaﬂerNssunmmlndlagalpqnnmsecvedonyoutoﬁleawﬂ&enmponultﬂiscom-ndhnea
copy served on the plaintiff. AIMMMquHIno!pmteotmeouwrmenmponumﬂbﬂnpmperlogdhrmﬂyoumm
court to hear your case, There may be a court form that you can use for mrupmuYoumﬁndMocouﬂomanc
Information at the Cakfornia Courts Online Seit-Help Canter {www.courtinfo.ca goviselthelp), your county lew library, of the courthouse
nesrest you, nmmmmmimmaammmm-mmm 1f you do not file your response on time, you may
loumocaubydebul.mdmmes.nw.Nwwmhtﬂmmmmmmhghmmm

Thenmoﬂ’nflogtlmquirmam.Youmavvunttocallanaﬂomeyﬂghttmy.ﬂyoudonothnwmaﬂom.youmymrﬂoullm
attomeyrefernlMIlyoucMaﬂordanmm.youmaybedigiuommleodurvloeﬂrom-mnproﬁﬂegalurvim
pmqnm?oucmlocaulhuenonproﬁtwlltheCalilomlal.ngals«vicesWeb:ne(ww.lmwpuﬁfonﬂa.oru).tMCalifonia
Courts Online Seif-Help Conter {wwew.courtinfo.ca.goviselthelp), or by contacting your locat court or county bar sssociation.

Tkm:ODIASDECALENDARIOchdlthWunHcfbdénypapduhwksmpmnﬂrumrupunﬂpormfto
mmeoMyhanuouwmnumcophddmunm Una carta o una liamada telefdnica no fo protegen. Su respuesia por
escrito tiane que sstar en bmmmdmwopmmmwmomhm. Es posible que hayaun formuiario que usted
pueds usar Dars su respuests. MMmmwm*hmymamm”dcﬁwdotmammdo
Callfornia Mw.courﬂnb.a.gwluﬂhdphwola. cnhblbllomdnkyudoweondadoomhcorthwkquodom&em Sino
pmdopcg-rhcmdoprum,pldldmbdchmquahd‘unfomubdodowcksndopmdowom Si no presenia
wmpuntlndunpo,pmdomrdeuopoﬂnmﬂhnkntoyheomhponhrwmldo,dnmyblennslnmlsndefcnch.

Hay otros requisios legeles. Es recomendable que liame a un abogado inmedistements. SI no conoce & un sbogedo, puede flamar & un
servicio de remisién a sbogedos. s:mpadopapw-unabogndo.uposlbhqmcanpbconbanulslmmobmuunldos
legdumkudlunpmmldommmﬂmdﬂm Puede encontrar estos grupos sin fines de kucro en el sitio web de
Callfornia Legal Services, (www.lswhelpcelifornia.org), on of Contro de Ayuds de las Cortes de Cailfornis,
(ww.cwrdnh.uwvmdplupmola © poniéndose en contacto con la corte o of colegio de sbogados focales.

The name and address of the court is:
Wik ' U

{El nombre y direccién da [a corte es):
Supcrior Court of California, County of San Francisco

(NOmer oot Cascy. ‘08-L8]99

LT I

400 McAllister

San Francisco, CA 94102
The name, address, and telephone number of plaintiffs attomey, of plaintiff without an attorney, fs:

(B nombre, Ia direccién y el nimero de teléfono del abogado del demandante, o del demandante que no tiene abogado, 8s):

David Simon, 216 Eureka Street, San Francisco, CA 94114
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{For proof of service of this summons, use Proof of Service of Summons (form POS-010).)

(Para prueba de entrega de este ciatién use el formutario Proof of Service of Summons, (POS-010)).
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.

F

CCP 416.60 {minor)
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and Does 1 through 200,

C c

DAVID SIMON (Bar No. 241501)

216 Eureka Street .
San Francisco, CA 94114 F F o
Telephone: +1 (925) 588-1500 & A, f;j F)
e . Gty SHU of &
dawdjsxmonesq@gmallﬁ:é)am G&\\Eﬁ con 19 B G Prff&é’@a
Plaintiff Appearing Pro Se
DAVID SIMON
SGPERIOR COURT OF CALIFORNIA
o O SUNNOES by
\  COUNTY OF SAN FRANCISCO
David Simon, Case No.: e e
C60-.08-481991
Plaintiff, UNLIMITED JURISDICTION
v. COMPLAINT
Heller Ehrman LLP; 1. BREACH OF CONTRACT

2. BREACH OF IMPLIED
COVENANT OF GOOD FAITH AND
FAIR DEALING

3. WAGE AND HOUR VIOLATIONS
4. VIOLATION OF CALIFORNIA’S
WARN ACT

Heller, Ehrman, White & McAuliffe LLP;

Heller, Ehrman, White & McAuliffe, a
Professional Corporation;

Heller Ehrman (California), A Professional
Corporation;

Defendants.

Plaintiff David Simon (“Plaintiff””) complains and alleges as follows:
L PARTIES

1. Plaintiff is and was, at all relevant times herein, 2 resident of San Francisco County,

State of California.
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. Upon information and belief, Plaintiff alleges that Defendants comprise Heller Ehrman

LLP, (“Heller Ehrman™) a limited liability partnership operating and conducting

business transactions in the State of California.

. Upon information and belief, Plaintiff alleges that at all relevant times, Defendants’

principal corporate office is located at 333 Bush Street, San Francisco, CA 94104.

. Upon information and belief, Plaintiff alleges that at all relevant times, Defendants

owned and operated Heller Ehrman LLP, a law fir which practiced major corporate
transaction and litigation law in San Francisco, throughout Catifornia, and in several

other states and countries.

. Plaintiff is ignorant of the true names and capacities of the Defendants named herein as

Does 1 through 200 inclusive, whether individual, corporate, associate or otherwise, and
therefore sues Defendants by such fictitious names pursuant to California Code of Civil

Procedure section 474,

. Plaintiff is informed and believes and thereon alleges that each of these fictitiously

named Defendants is responsible in some manner for the occurrences alleged below and

that these Defendants proximately caused Plaintiff’s injuries as alleged below.

. Plaintiff will amend this Complaint to show such true names and capacities when they

have been determined.

. Plaintiff is informed and believes and thereon alleges that at all relevant times, each

Defendant was the agent of the other Defendants, acting within the course and scope of

such agency and with the permission and consent of its co-Defendants.

. Plaintiff is informed and believes and thereon alleges that each Defendant ratified or

authorized the acts of the other Defendants in California.
VENUE AND JURISDICTION

10. Plaintiff is informed and believes and thereon alleges that the unlawful actions of which

Plaintiff complains occurred within the City and County of San Francisco, California.

11. Plaintiff is informed and believes and thereon alleges that Defendants reside in San

Francisco, California.
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12. Plaintiff is informed and believes and thereon alleges that venue is therefore proper in
this Court.

13. This Court has jurisdiction in this matter because this case arises under the laws of the
California Labor Code and other state laws.

III. - FACTUAL BACKGROUND
A. Plaintiff’s Employment

14.1n 2003, Plaintiff was recruited by Defendants to come work as an attorney in Heller

Ehrman’s San Francisco office after graduating law school and taking the California bar

© O ~N O ;W N =

€xam.

-
o

15. Plaintiff accepted the offer to work for Defendants and started work on October 17,
2005.

s
N =

16. Plaintiff worked for Defendants and routinely received positive reviews from his

-
w

supervising attorneys.
B. Defendants’ Dissolution

- -k
o

17.In January 2008, Plaintiff was promoted to the status of a 3™ Year Associate, with an

—
2]

annual salary of $185,000, four weeks of paid vacation, and certain bonus opportunities
and benefits.
18.0On September 26, 2008, Defendants sent an email stating that the Heller Ehrman law

- A =
© oo

firm would shut down substantially all of its operations on November 28, 2008. And “at

N
o

the time of the shutdown, the employment of The Firm’s employees will be permanently
terminated.” The September 26, 2008 email is attached hereto as Exhibit A.

NN
N ==

19. The email stated, “The shutdown is being treated as a plant closing under relevant law,

N
[%%)

' and includes the termination of employment of employees employed at 333 Bush Street,
San Francisco, California 94104.”
20. The email also stated, “Until then (November 28, 2008), please be aware that The Firm

N NN
D

has work for you and expects you to report to work. Employees will be paid full salary

N
~J

and benefits until the shutdown.”

N
[o4]
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21. Plaintiff received this email on September 26, 2008, and relied on it and the promises
ontained within it in good faith.

22 On October 16, 2008 Heller Ehrman sent another email stating that Plaintiff would be
terminated on October 17, 2008. The October 16, 2008 email is attached hereto as
Exhibit B.

23. As of October 17, 2008, Plaintiff ﬁad accrued 225.03 hours (or six weeks of salary) of
accrued vacation.

C. Defendants’ Failure to Pay Plaintiff Monies Owed

LDCDNICDU'IAO)N—*

24.On PlaintifP’s last day at Heller Ehrman (Oct. 17, 2008), Defendants failed to pay
10

11
12
13
14
15
16
17
18

Plaintiff for the value of his six weeks of accrued vacation. .

25. On Plaintiff’s last day at Heller Ehrman (Oct. 17, 2008), Defendants also failed to pay
Plaintiff for the two weeks of salary for work performed from October 4™ through
October 17%. Defendants subsequently paid Plaintiff $7,115.38 for these two weeks of
salary on October 27, 2008.

26.0On Plaintiff’s last day at Heller Ehrman (Oct. 17, 2008), Defendants also failed to pay
Plaintiff for the six weeks of salary that was promised between October 18 and
November 28 pursuant to the Wam Act notice. See Exhibit B.

IV. CAUSES OF ACTION

19 FIRST CAUSE OF ACTION:
BREACH OF CONTRACT
20 AGAINST ALL DEFENDANTS

21
22
23
24
25
26
27

27. Plaintiff hereby re-alleges and incorporates by reference the allegations contained in the
preceding paragraphs, as though set forth here in full.

28. Plaintiff has performed as required under the employment contract, and no conditions
remain for Defendants to perform as required under the employment contract.

29 Pursuant to the employment agreement, Defendants are required to pay Plaintiff his

salary for the six weeks he earned as accrued vacation prior to termination.
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30, Pursuant to the employment agreement and the September 26, 2008 email (Exhibit A),
Defendants are required to pay Plaintiff his salary for the six weeks between his actual
termination date (October 17, 2008) and the termination date Defendants had promised
in the Warn Act Notice, Exhibit A (November 28, 2008).
31. As a proximate result of Defendants’ breach of contract, Plaintiff has suffered damages
in an amount of at least $42,692.28.

SECOND CAUSE OF ACTION:
BREACH OF THE COVENANT OF GOOD FAITH AND FAIR DEALING
AGAINST ALL DEFENDANTS

tDCO‘JCD(J‘I-th—i

32 Plaintiff hereby re-alleges and incorporates by reference the allegations contained in the
10

1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

preceding paragraphs, as though set forth here in full.

33. Plaintiff”s employment agreement with Defendant Heller Ehrman included an implied
covenant of good faith and fair dealing which obliged Defendants to cooperate with
Plaintiff and to refrain from doing anything which would prevent him from performing
under the agreement or from obtaining the benefits of the agreement.

34. Plaintiff performed all of the significant obligations that the employment agreement
required him to do.

35. All conditions required for the Defendants’ performance have occurred.

36. Defendants unfairly interfered with Plaintiff’s right to receive benefits of the contract.

37. Defendants’ termination of Plaintiff’s employment was wrongful, in bad faith, arbitrary

and unfair, and done to frustrate his enjoyment of the employment agreement’s benefits,

in breach of the covenant of good faith and fair dealing in Plaintiff’s employment
agreements.

38. As a proximate result of Defendants’ breach of the employment agreement, Plaintiff has

suffered damages in an amount according to proof at time of trial.
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THIRD CAUSE OF ACTION:
WAGE AND HOUR VIOLATIONS
AGAINST ALL DEFENDANTS

39, Plaintiff hereby re-alleges and incorporates by reference the allegations contained in the
preceding paragraphs, as though set forth here in full.

40. Plaintiff’s two last weeks of salary constitute wages under Labor Code section 201 and
were paid ten days late,

41. Plaintiff’s six weeks of accrued vacation constitute wages under Labor Code section 201
and, more than thirty days later, have not been paid yet.

42. Defendants’ actions constitute a failure to pay wages. By doing so, Defendants violated
Labor Code Sections 201 and 2926, which require payment of eamed wages after an
employee is discharged. |

43. Plaintiff has demanded the earned wages, and Defendants have acknowledged that the
wages are due.

44, On information and belief, Plamt:ff alleges that Defendants’ failure to pay wages was
willful. Defendants knew the wages were due but failed to pay them.

45. As a result, Plaintiff is entitled to penalties under Labor Code Section 203, which

provides that an employee’s wages shall continue as a penalty until paid for a period of

up to thirty (30) days from the time they were due.

46. Defendants have failed to pay Plaintiff the wages that were due at the time of

termination, and Defendants have failed to pay those sums for thirty (30) days thereafter.

Pursuant to the provisions of Labor Code Section 203, Plaintiff is entitled to penalties in

the amount of Plaintiff’s daily wage multiplied by 30 days.

47. As a proximate result of Defendants’ failure to pay, Plaintiff has suffered damages an

amount of at least $15,247.24 in late penalties and $42 692.28 in unpaid wages.

A8 Plaintiff is also entitled to attorney’s fees under Labor Code Section 218.5.

49, Plaintiff is also entitled to prejudgment interest. '
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FOURTH CAUSE OF ACTION:
VIOLATION OF CALIFORNIA’S WARN ACT
AGAINST ALL, DEFENDANTS

50. Plaintiff hereby re-alleges and incorporates by reference the allegations contained in the
preceding paragraphs, as though set forth here in full.

51. California Labor Code sections 1400 et seq. require 60 days of advance notice if there
will be loss of employment for a significant number of employees.

52 Pursuant to Labor Code section 1401(a), “An employer may not order a mass layofT,
relocation, or termination at a covered establishment unless, 60 days before the order
takes effect, the employer gives written notice of the order to . . . the employees of the
covered establishment affected by the order” (Labor Code §1401(a)(1)), “the
Employment Development Department, the local workforce investment board, and the
chief elected official of each city and county government within which the termination,
relocation, or mass layoff occurs” (Labor Code §1401(a)(2)).

53. On information and belief, Plaintiff alleges that in pursuit of its voluntary dissolution,
Defendants laid off hundreds of employees in California without giving 60 days of
advance notice in violation of the California Labor Code.

54.0n information and belief, Plaintiff alleges that the Heller Ehrman law firm was a

“covered establishment” because it was a commercial facility that employed 75 or more

persons within the preceding 12 months. Labor Code §1400(a).

55. On information and belief, Plaintiff alleges that the Heller Ehrman law firm engagedin a

“mass layoff” by laying off 50 or more employees at the covered establishment during a

30-day period. Labor Code §1400(d).

56.0On information and belief, Plaintiff alleges that the Heller Ehrman law firm engaged in a

“termination” by ceasing all or substantially all of its commercial operations in the

covered establishment. Labor Code §1400(f).




1ll 57. Plaintiff was an “employee” because he was employed by Defendants’ law firm for at

6

58. Defendants’ law firm is not voluntarily dissolving as a result of a physical calamity or -

C C

least 6 months of the 12 months preceding the date on which notice was required. Labor
Code §1400(h).

act of war as contemplated by Labor Code section 1401 (c).
59, Pursuant to Labor Code section 1402, because Heller Ehrman failed to give notice as
required by Labor Code section 1401(a)(1) before ordering a mass layoff or termination,

it is liable to Plaintiff for:

e Wages at the average regular rate of compensation received by the employee
during the last three years of his or her employment, or the employee’s final
rate of compensation, whichever is higher;

o The value of the cost of any benefits to which the employee would have been
entitled had his or her employment not been lost, including the cost of any
medical expenses incurred by the employee that would have been covered
under an employee benefit plan.

60. Pursuant to Labor Code section 1402(b), “liability under this section is calculated for the
period of the employer’s violation, up to a maximum of 60 days.. D

61. On September 26, 2008, Heller Ehrman sent Plaintiff Exhibit A, an email titled
“Important Heller Ehrman Communication” and signed by “Heller Ehrman
Management.” This email stated that Heller Ekrman would shut down substantially all
of its operations on 11/28/2008, and “at the time of the shutdown, the employment of
The Firm’s employees will be permanently terminated. Until then, please be aware that
The Firm has work for you and expects you to report to work. Employees will be paid
full salary and benefits until the shutdown.”

62. The email further stated that it “constitutes notice to you pursuant to statute,” though it
did not indicate which statute. Furthermore, the email stated, “as a terminated
employee, you may be entifled to certain benefits, which will be the subject of a separate

communication.” Heller Ehrman has not yet sent Plaintiff any such communication.
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1l 63.And lastly, the email stated that, “The shutdown is being treated as a plant closing under
relevant law, and includes the termination of employment of employees employed at
333 Bush Street, San Francisco, California 94104.”

64. Plaintiff received Exhibit A and relied on it in good faith.

65.On October 16, 2008, Heller Ehrman sent Plaintiff another email titled “Important
Message from the Dissolution Committee (DC)” stating that Plaintiff would be
terminated on 10/17/2008. Attached hereto as Exhibit B.

66. The Labor Code section 1402(b) period should be calculated as from November 28,
2008 (the noticed termination date) and October 17, 2008 (the actual termination date),

© O ~N O O b W

10
11
12
13
14
15
16
17
18
19
20
21

or 42 days.
67. The remaining California WARN Act wages that are due to Plaintiff for the remaining
six weeks are $21,346.14. |
68 On information and belief, no amounts contemplated under Labor Code section 1402(c)
have been paid, and therefore, Heller Ehrman’s liability under subdivision (a) should not
be reduced by any amount.
69. Fuﬁhcimore, pursuant to Labor Code section 1403, Heller Ehrman is subject to a civil
penalty of up to $500 for each day of its violation. Heller Ehrman may avoid the civil
penalty if it pays to all applicable employees the amounts for which the employer is
liable under Section 1402 within three weeks from the date the employer orders the mass
layoff or termination.
70. Heller Ehrman has failed to pay the WARN Act wages within three weeks of the mass
22 layoff, therefore, it is subject to an additional $500 penalty for each day of its violation.
23
24
25

71.On information and belief, and based on conversations and emails with Heller Ehrman’s
dissolution committee, Heller Ehrman has no intention of paying the amounts for which
it is liable under section 1402 of the Labor Code.

72. Pursuant to Labor Code section 1404, Plaintiff is also entitled to reasonable attorney’s

fee_s.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for judgment against Defendants, and each of them,

as follows:

1.
2.

For six weeks of unpaid accrued wages in the form of vacation pay: $21,346.14.
For thirty days of late penalty fees for failure to pay accrued vacation on date of -
termination: $15,247.24,

3. For the remainder California WARN Act notice-period: $21,346.14.

For $500 each day after October 17, 2008 during which Heller Ehrman failed to pay
Plaintiff the balance owed on the California WARN Act notice-period.

For compensatory damages on all applicable causes of action according to proof at
time of trial; .

For general damages and restitution on all applicable causes of action according to

proof at time of trial;

_ For reasonable attorney’s fees and costs pursuant to Labor Code Sections 1404 and

2802(c) on all applicable causes of action;

. For prejudgment interest on all amounts claimed;
. For post-judgment interest on all amounts claimed, and;

10. Such other and further legal and equitable relief as this Court deems necessary, just,

and proper.

November 17, 2008 Respectfully submitted,

Plaintiff
DAVID SIMON

10
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Simon, David J.

From: HellerEhmanManagement

Sent: Friday, September 26, 2008 11:01 AM
Subject: imporiant Heller Ehrman Communication
importance: High

Sensitivity: Private

I regret to inform you that The Firm has adopted a plan of liquidation and will shut down
substantially all of its operations on or about November 28, 2008. At the time of the shutdown, the
employment of The Firm’s employees will be permanently terminated. Until then, please be aware that
The Firm has work for you and expects you to report to work. Employees will be paid full salary and
benefits until the shutdown. Where applicable, employees with accrued but unused vacation time may
be scheduled for vacation prior to November 28.

You do not have displacement or bumping rights for other positions within The Firm. However,
in order to conduct an orderly liquidation, The Firm may continue to employ a very limited number of
employees after the date of the shutdown. If you wish to be considered for such work, please notify me
by email; The Firm will let you know about past November 28 work within the next few days.

This letter constitutes notice to you pursuant to statute. Asa terminated employee, you may be
entitled to certain benefits, which will be the subject of a separate communication. The shutdown is
being treated as a plant closing under relevant law, and includes the termination of employment of
employees employed at 333 Bush Street, San Francisco, California 94104,

In the event you require additional information, please feel free to coniact your local Human
Resources Generalist, Anke Dzikonski, at (415) 772-6111 or email
HellerEhrmanMgmt@hellerehrman.com.

Sincerely,
Heller Ehrman Management
HellerEhrmanManagement | HellerEhrmanue | 333 Bush Street | San Francisco, CA 94104

tel: +1.415.772.6000 | fax: +1.415.772.6268 | email: hellerehrmanmanagement@hellerehmman.com | webs:
www.hellerehrman.com
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Simon, David J.

From: Dissolution Committee

Sent: Thursday, October 16, 2008 8:24 AM

To: Dissolution Committee

Subject: Important Message from the Dissolution Committee (DC)
importance: High

Sensitivity: Private

It is with a great deal of regret that we write to inform you that we will not bé able to pay you for work
performed after tomorrow, Friday, October 17, and, as a result, that your employment with the firm
will be terminated on that day. We do expect that we will be able to continue to pay some people for
a longer period of time.

Because of the volume of final paychecks we will need to prepare, it may take a few days to get your
final paycheck to you. We know this is important to you but please be assured your colleagues in
the Payroll Department will be working as hard and as quickly as they can to get you your paycheck.
Paralegals, secretaries and other non-exempt employees should promptly submit their timesheets so
that they can be paid for any overtime. The final paycheck will be mailed to your home.

These actions have been forced upon us by the banks that control our ability to make any payments.
We understand how upsetting this news is. You should continue your activities to serve clients,
including, where applicable, to bill your time. Time billing and client service are two of the criteria the
banks are examining in our continuing negotiations with them to maintain an orderly transition.

We have now posted on the extemal Heller Ehman website (hellerehrman.com) the Career
Placement Opportunities listing of job openings and contacts. We encourage you to check the
postings frequently and to provide any new opportunities that you hear of to Wendy Kwan in Human
Resources (wendy.kwan@helierehrman.com).

Your health insurance will remain in effect through October 31. The firm is devoting intense effort to
negotiate a continuation of benefits, including COBRA coverage, and we will keep former employees
informed by postings on the firm’s intemnet site. Alternative individual heaith coverage arrangements
have been described in the Benefits Frequently Asked Questions on the intranet — that document will

also be posted to the firm's external internet site.

We want to thank you for your professionalism and forbearance to date and ask you to continue to
proceed with the same degree of professionalism you have demonstrated during your valuable
service to the firm and to its clients.

The Dissolution Committee




